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What Milwaukee Yas Done ey Lae <3 Cun Do 


EV EN years ago Milwaukee Mia a motor 7" Engineering, Plastic ind Enforcement. Quickly 

-vehicle death rate just slightly below the __ its traflic death rate dropped far below the national 

* _ average for all large cities. But Milwaukee, proud average, and then, hept right on going lower. 

— of ite front rank position among Aimerican cities in — During the last two years. “its rate has been only 

pi © Health, the Prevention of Crime and the Prevén- __ about half that of such “average” cities as Buffalo, 

_ tion of Fires, wasn’t content to be average in the St. Louis and Cleveland, and ‘no other large city 

, en of Accidents. With intelligence and has eyen approached its low mark of 10.8 deaths 
© persistence it applied the “Three E Formala”— per 100,000 populations. 


Published in the Weereet of Street and 
Highway Safety by 


LAE |. oTeRige¥ <eoe E ORS 
INSURANCE COMPANY 


Hartford, Connecticut 
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ld be compulsory reading... Any lawyer, 
Be, juryman, litigant, in fact anybody who 
hts to have a thoroughly grand time should 


but and buy a copy at once.” 


— N.Y. Herald-Tribune BOOKS 


by A. P. HERBERT. On sale at al! 
bookstores $2. Doubleday, Doran 





WHAT YOU SHOULD KNOW 


Your professional counsel is often sought on the com- 
pany with which bonding business should be placed. 


Standard of Detroit has had 52 years of experience 
in Casualty Insurance and Bonding matters, is 
equipped to render prompt service in every part of 
the country, has promptly paid over $147,000,000 
in claims. Over 8300 insurance and bonding repre- 
sentatives guard the interests of our clients. 


When you want any bond quickly, call an agent of 
the Standard of Detroit —or request any agent or 
broker to place your business with the Standard. 


BONDS WRITTEN: 


Fidelity and Surety Bonds, covering Officials and Em- 
ployees of Financial Institutions, Banks, Trust Com- 
panies, Insurance Companies, Building and Loan 
Associations, Manufacturing and Commercial Houses, 
Transportation Companies, Public Utilities, Federal, 
State and County Officials, Officers of Fraternal 
Societies, Benefit Societies, Labor Unions. 


Contractors, Notary Public, Bankers’ Blanket Bonds, 
Forgery Bonds, Judicial Bonds. 


Attorneys, Blanket Position Bonds, Depository, Permit, 
Merchants’ Protective Bonds. 
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Well Prepared Cases 


When you examine the decisions of your own state on a 
close question you will find that your cc ery apt to 
reinforce its decision with leading autho:.iies from other 
states. 


You may have noticed how often these outside authorities 
are from Néw York, Illinois and Massachusetts. 


In fact these three states are cited more frequently by 
other courts than any others in the entire country. 


They are among the older states and the character of their 
litigation is broad and diversified. 


The extent to which the courts of the country have relied 
upon the decisions of these states, together with Ohio 
and Indiana, has made the North Eastern Reporter, which 
includes them all, one of the most used and most valuable 
legal publications in the country. 


Careful lawyers are following this hint from the courts and 
adding to their libraries the 


North Eastern Reporter 
Start Now With Vol. |, Second Series 


Write for Complete Information 


West Publishing Co. St. Paul, Minnesota 
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Ohio Bar Votes for Appointment of Supreme and Appel- 


late Court Judges After Exciting Debate 


Common - 


wealth Plan Followed 


ealth Plan for ap 


| udges of the Supreme 


Appeals, 


local option by the 


Courts of 


ther the same method 
ted for the selection of 
he irts of common pleas, 
ngly adopted by the 

tion at a well attended 


} 


Oth, after three hours 


tion in the printed 
e sub-committee on the Se 
ire of Judges of the 
udicial 


egal Reform, referred only 


Administration 
to su 
nd appellate court judges, but 
extendec amendment to give 
ties in the state the privilege of 


ng this plan as to their common 

lges if the voters in the county 

ted. Many speakers were heard 

the proposed consti- 

and when the final 

taken it showed 209 in favor 
ind 72 opposed 

t follows the California 

ng for appointment by 

1 a check by 


+ ¥ + ] 
general 


the el 
election occu 
the pointee has served six 
sixth year thereafter, 
the Governor must 
nt fror list of not less than three 
hve persons who are 


udicial Council, and the 


n nt h; Pe ats 
. e subject to confirmation 





by the Senate. The Judicial Council 
will consist of the Chief Justice of the 
Supreme Court, one judge of the Court 
of Appeals, one Common Pleas judge, 
one municipal judge, one probate judge, 
and three practicing lawyers, the last 
named group to be appointed by the 
Governor. 


The 


after 


appointees, to judicial office, 


serving six years. are required 
to run against their record on a sepa- 
rate judicial ballot, where the question 
submitted to the voters will be “Shall 
This Judge Be Office ?” 


The incumbent must receive a majority 


Retained in 


of the votes cast on this question to 
retain his position. If he does not re- 
ceive a majority, the office is declared 
vacant and the Governor then fills it 
by appointment. 

The text of the amendment is as fol- 
lows: 
The 


appoint, subject to confirmation by the 


“SECTION la. Governor shall 
senate, the chief justice and all judges 
of the supreme court, and all judges of 
the courts of appeals, but the chief jus- 
tice and judges of said courts now in 


shall 


end of the terms for 


office continue therein until the 
which they were 
respectively elected, unless they are re- 
moved, die or resign 

“Every person so appointed shall have 
been admitted to practice as attorney 
and counselor-at-law in this state and 
shall have such other qualifications as 


may be provided by law. 
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“Section Ib. 
filled by 


vacant, the Governor shall certify such 


When a judicial office 
to be appointment becomes 
fact to the judicial council herein cre- 
ated. Within 30 days after such cer- 
tification is received the judicial council 
shall submit to the Governor the names 
and qualifications of not less than three 
nor more than five persons whom the 
council deems qualified to hold such 
office. The Governor shall make the 
appointment from the names so sub- 
mitted 

“Section lc. The judicial council 
shall consist of the Chief Justice of 
the supreme court and the following ad- 
ditional members whose term shall be 
three years; one judge of a court of 
appeals to be chosen at an annual meet- 
ing of the judges of the courts of ap- 
peals; one common pleas judge to be 
selected by the common pleas judges of 
the state at a meeting to be held the 
first January following the passage of 
this amendment and every three years 
thereafter; one municipal judge to be 
selected by the municipal judges of the 
state at a meeting to be held the first 
January following the passage of this 
amendment and every three years there- 
after; one probate judge to be selected 
by the probate judges of the state at 
an annual meeting of such judges; and 
three practicing attorneys at law to be 
appointed by the Governor, for terms of 
one, two and three years each and there- 
after annually for terms of three years. 
The Chief Justice shall serve so long 


as he holds office as Chief Justice of the 
supreme court and shall be president of 


the council. No other member shall 
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serve more than two successive terms. Hon. Elihu Root Hearti 


“Section ld. The chief justice of 
the supreme court, judges of the su- 
preme court and of the courts of ap- 
peals, appointed by the Governor shall 
hold office during good behavior, unless 
removed or retired in the manner pro- 
vided for by law. 

At the first general election occurring 
after such judge has served six years 
following his appointment, and at the 
general election occurring every sixth 
year thereafter so long as such judge re- 
mains in office, his name shall be placed 
on a separate judicial ballot in the ju- 
dicial district for which he was ap- 
winted with the number of years of 
his service stated and with the question 
‘Shall this judge be retained in office?’ 
If a number of voters equal to a major- 
ity of all those voting in such district at 
such general election on this question, 
shall vote in the negative on the ques- 
tion, such judge shall be retired from 
office at the end of thirty days and the 
same shall be declared vacant; other- 
wise such judge shall continue in office 
under the provisions hereof. These pro- 
visions likewise apply to the chief jus- 
tice of the supreme court. 

“Section le. If a judicial office to 
be filled by appointment becomes vacant 
while the senate is not in session, the 
Governor shall fill such judicial vacancy 
by appointment as herein provided, and 
shall submit such appointment to the 
senate either in regular session, or in 
special session which the Governor is 
hereby authorized to call for the pur- 
pose of confirming judicial appoint- 
ments. The appointment so made shall 
be passed upon by the senate, and if 
the senate denies confirmation or fails 
to confirm such appointment the office 
shall become vacant from the time of 
such denial of confirmation or upon ad- 
journment of the session at which such 
appointment is submitted, and the Gov- 
ernor shall make another appointment 
and submit the same to the senate. In 
such case the Governor need not cer- 
tify such vacancy to the judicial council 
for recommendations, unless all per- 
sons whose names have previously been 
submitted by said council have failed 
of confirmation. 

“Section lf. Laws shall be passed 
providing for the retirement of the chief 
justice of the supreme court, judges of 
the supreme court and of the courts of 
appeals and for the compensation to be 
paid during such retirement. 

“Section lg. The provisions of Sec- 
tions la, Ib, Ic, 1d, le, and 1f shall ap- 
ply to the judges or judges of the court 
of common pleas of any county when- 
ever a majority of the electors of such 
countv voting on the question of the 
adoption of such provisions, in a man- 
ner to be provided for by the General 
Assembly, shall vote in favor thereof.” 






ly Endorses Pending Proposal 


for More Representative Organization of the American 


Bar 


Honorable who 


HE 


was president of 


Elihu 


the 


Root, 
Association 
twenty years ago, has written “a hearty 
endorsement” of the pending proposals 
for “an improved and truly representa- 
tive organization of the American Bar 
Association,” which will be voted upon 
by the members of the Association pres- 
ent at its annual meeting in Boston on 
August 24th. Mr. Root declares that if 
the present plan for a better National 
organization of the Bar is adopted, 
“action under it will not merely increase 
but will multiply many times the in- 
fluence of the members of the American 
Bar in making the administration of 
justice in our country more effective.” 

President Ransom recailed that, when 
Mr. Root was the leader of the Ameri- 
can Bar Association, he was actively 
interested in the development of plans 
for a representative structure of Na- 
tional organization for American law- 
yers; but the coming on of the World 
War compelled that these plans be laid 
aside. He added that Mr. Root has 
maintained a keen interest in the sub- 
ject and that “now, at the advanced age 
of ninety-one, wholly removed from all 
of the controversies which beset his pro- 
fession and the world, Mr. Root has 
taken the trouble to examine the pend- 
ing proposals and let the Association 
know what he thinks about them. His 
favorable view is most encouraging to 
the younger lawyers who are intent upon 
creating now a democratic and effective 
organization which will represent at 
least a substantial majority of the law- 
yers of the whole country. Through 
the creation of a National House of 
Delegates of the legal profession, the 
control of the policies and the leader- 
ship of the profession will be placed in 
the hands of State Delegates elected by 
mail ballot by the Association members 
at home in each State and the delegates 
selected by and from the State Bar 
associations of the forty-eight States.” 

Mr. Root’s letter as made public here 
is as follows: 

“My dear Mr. Ransom: 

“T have examined with interest and 
care the proposed Plan for Bringing 
about a Representative and Improved 
Organization of the Legal Profession 
in the United States as revised by the 
Coordination Committees of the Ameri- 
can Bar Association. 

“My opinion of the practical working 
of the details of the Plan would be of 
little value because I have had no op- 
portunity to discuss them with lawyers 
in active practice. As to the general 


Letter to President Ransom on Subject 


character of the Plan and the impor- 
giving it effect, I have no 
There have been some 
serious defects in the machinery of the 


tance of 


doubt whatever. 


American Bar Association which have 
limited and interfered with its power 
and influence. To remedy these defects 
it is plain that the direct cooperation of 
state and local bar associations with the 
The 
proposed Plan aims to facilitate that co- 
operation and if it is adopted I think 
that action under it will not merely in- 
crease but will multiply many times the 
influence of the members of the Ameri- 
can Bar in making the administration 
of justice in our country more effective. 
“Yours sincerely, 
“ELIHU ROOT. 
“Honorable William L. 
President of the American 
Bar Association, 
New York City, New York.” 


national association is necessary. 


Ransom, 


Change of Real Property 
Law Section Name 
Recommended 


HE Executive Committee of the 

Association and the Section of Real 
Property Law have decided that the 
name of the Section should be changed 
to the Section of Real Property, Pro- 
bate Trust and that the 
change of name should be recommended 
to the 1936 annual meeting of the As- 
sociation. The Coordination Committees 
have accepted this action as in the in- 
terests of a better organization of the 
Association, and will submit it to the 
meeting as a part of the pending plan, 
so as to avoid a year’s delay in the tak- 
ing effect of the broadened scope of the 
Section. 

There has been an increasing demand, 
among Association members, for the 
creation of a Section to deal with pro- 
bate and trust law. That subject has 
been partly within the province of the 
Section of Real Property Law, which 
is one of the younger Sections of the 
Association but leads in the number of 
enrolled members. Instead of creating 
a new and additional Section, it has 
been deemed advisable to change the 
name, and broaden somewhat the scope, 
of the existing Section, which is 
serve as a National clearing-house for 
the exchange of views and experience 
as to real property, probate and trust 


and Law, 


law. 
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ROOT, CLARK, BUCKNER & BALLANTINE 
3! NASSAU STREET 
NEW YORK 









ELIHU ROOT AMERICAN SECURITY BUILDING 
COUNSEL WASHINGTON.O.C 





April 14, 1936 













wy cear Mr. Ransom: 





















I have examined with interest and care the rroposed Plan 
for Bringing about a Representative and Improved Orgenization 
of the Legal Profession in the United States as revised by the | 
Coordination Committees of the American Bar Association, 
My opinion of the practical working of the details of | 
the Plan would be of little value because I have had no opportunity 


to discuss them with lawyers in active practice, As to the gen- 





eral character of the Flan and the importance of giving it effect, 
I have no doubt whatever. There have been some serious defects 

in the mechinery of the American Bar Association which have limi- 
ted and interfered with its power and influence, To remedy these 


defects it is plain that the direct cooperation of state and local 





{ bar associations with the national association is necessery. The 
' proposed Plan aims to facilitate that cooperation and if it is 


adopted I think that action under it will not merely increase 





; but will multiply many times the influence of the members of the 


American Bar in making the administration of justice in our 






country more effective, 





Yours sincerely, 


‘ ~ 
Honorable William L. Ranson, VO 


President of the American 
Bar Association, 
New York City, New York 
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Higher Bar Admission Requirements in Kansas and Texas 
Kansas Becomes First State to Demand 
Academic Degree 


CTION taken during the past 
A month in raising requirements for 
admission to the bar by the Supreme 
Courts of Kansas and Texas is indica- 
tive of the momentum which is being 
achieved in the improvement of stand- 
ards for bar entrance. Kansas, which 
by action taken in 1921, became the first 
state to adopt a requirement of two 
years of college education, has now be- 
come the first to demand a full aca- 
demic degree. In addition, the applicant 
must have a degree from an accredited 
law school unless he acquires his legal 
training by study in an office. No other 
state makes a similar requirement, al- 
though in Pennsylvania those applicants 
who do not have a college degree are 
required to take a regular College En- 
trance Board examination and pass with 
a mark which is satisfactory to the 
bar examining committee. Seventy to 
seventy-five percent of the Pennsylvania 
applicants qualify by the degree route. 
In Delaware the rules provide either for 
a degree in an approved course of an 
approved college or the passage of a 
written examination given by the Uni- 
versity of Delaware covering the first 
two years of college work. The new 
Kansas rule reads as follows: 

“On and after July 1, 1940, the appli- 
cant shall show that he holds a degree 
issued by an accredited college indicat- 
ing his satisfactory completion of a full 
collegiate course in the arts and sciences ; 
and he shall also show that he holds a 
degree of bachelor of laws issued by an 
accredited law school. Whether the two 
requisite degrees shall have been earned 
by four years’ study in the arts and 
sciences and three years’ study in law, 
or by three years in the arts and 
sciences and four years in law shall 
continue, as at present, to be the con- 
cern of the educational institutions 
which issue those degrees to the appli- 
cant, so long as their standards of edu- 
cational excellence are satisfactory to 
the board of law examiners. (A degree 
from a law school shall not be required 
under the provisions of R. S. 7-102 and 
in conformity with Supreme Court Rule 
No. 34 [by study in a law office.])” 

The new Texas rules, promulgated by 
the Supreme Court of that state on July 
first, provide that applicants beginning 
the study of law after July 1, 1937, and 
until July 1, 1938, shall have thirty 
semester hours of academic work, or its 
equivalent, which is equal to one year 
of college study; and those beginning 
law study after July 1, 1938, shall have 
sixty semester hours, equal to two years 
of college, or the equivalent of such 


work. Every student is required, at the 
beginning of his law study to file a 
declaration of intention. The required 
period of law study under the new rules 
is twenty-seven months or, in lieu 
thereof, the candidate present a 
diploma from a school approved by the 
American Bar Association. 

With reference to the grades in the 
bar examinations, under the new Texas 
rules the applicant is required to make 
an average of seventy-five percent on 
all subjects, but if he makes a grade of 
seventy-five percent in at least half of 
them, he may within eight months be 
examined on those studies in which he 
has failed in the first examination. If 
the grades made on the second examina- 
tion, taken together with those made on 
the first, average seventy-five percent, 
with no grade less than sixty-five per- 
cent, he is passed, but if they do not 
he can be reexamined any time within 
two years. He may then make two 
more attempts. If he does not succeed 
in passing then, he must wait three 
years before a third examination and 
must then make the requisite grade in 
one examination instead of two. A 
third failure disqualifies perma- 
nently. 

Admissions on motion are no 


may 


him 


longer 


permitted in Texas, either on diploma 
from certain schools, which 
privilege was abolished by the legisla- 
ture last year, or on the basis of a period 
of previous practice in another 


The new rules that all foreign 


spec ified 


State 
provide 
attorneys are required to take an ex 
amination to be eligible 
must the 
months next preceding the date of the 
examination and must practiced 
continuously in the state from which 


and in order 


have resided in State six 


have 


they come for a period of at least seven 
years. 


By this action becomes the 


thirty-second state in the Union to re 


quire, either presently or prospectively, 


two years of college education or its 
equivalent for admission to the bar. 
The list of states in this category now 


t 
include all the larger jurisdictions 
the United States 
the states having such a requirement 
contain approximately three-fourths of 


the members of the bar of this country 


except California, and 


The new rules promulgated in the 
state of New Hampshire last fall, but 
which have not been referred to pre- 


viously, added another state to the col- 
lege group. The supreme court of that 
state provided that, after the examina- 
tion of 1938, applicants must furnish 
satisfactory proof that they have com- 
pleted at least two years of work in an 
approved college. None of these three 
rules appear in the recently published 
Annual 1 Education. 


Review of Legal 


Lack of Consideration No Bar to Charge of Illegal Prac- 
tice, Nebraska Court Holds—Inherent Power of 
Court Over Practice of Law Is Stressed 


HE activities that are engaged in 

and not the fact that a person does 
or does not ask for or receive a fee for 
his services determine whether he has 
been engaged in the illegal practice of 
law. This is one of the points empha- 
sized in a comprehensive opinion handed 
down on June 19, 1936, by the Supreme 
Court of Nebraska in the case of State, 
ex rel. Wright, Attorney-General v. 
Barlow. The case was instituted by an 
original action in the Supreme Court on 
the relation of the Attorney-General 
against the defendant, a county judge. 
The information alleged in each of ten 
counts that the defendant had practiced 
law without being licensed to do so, and 
that such practice constituted contempt 
of the Supreme Court. Barlow de- 
murred to the entire information and 
each count thereof so the court was 
called upon to decide whether the facts 
alleged in each of the counts are suffi- 
cient to constitute the practice of law. 
As to five of the counts the court states 
that it is tacitly conceded by the de- 


fendant (and the court is satisfied) that 
they do sufficiently charge the practice 
of law without a license. 

Turning to the other questions the 
court Says: 

“An _ all-embracing of the 
term, ‘practice of law,’ would involve 
great difficulty. For the purpose of this 
proceeding, it is sufficient to say that it 
includes not only the trial of causes in 
court and the preparation of pleadings 
filed in court, but includes 
drawing and advising as to the legal 
effect of petitions for the probate of 
wills, the drawing of wills, deeds, mort- 
and other instruments of like 
character, where a legal knowledge is 
required, and where counsel and advice 
are given with respect to the validity 
and legal effect of such instruments 
[Cases cited | We do not desire t 
be understood as saying that the meré 
act of drawing a promissory note, chat- 
tel mortgage, real estate mortgage, deed 
or other similar instruments would con 
stitute the where the 


definition 


to be also 


gages 


practice of law, 
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well 
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not practicing 
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inseling as attorney at 
lan ot ce! 


1 guardianship 


guard 
mattet 
uurt of Chevenne 
that he did ad- 
said guardian to 
the 
and 


unty c¢ 
and 

el with 
funds belonging to 
vard, and did then 
prepare an order of the 
Cheyenne county, au 
in by said guardian to 


lid prepare and draw a 


4 tgage to secure the pay- 

: an. This sufficiently 
, | Tt tl] { if I icti¢ e of law 

é ) nt contends that this court 

nal provision, subordin 

gislature in the regulation 

: f the practice of law: that it can only 

} t in tl bsence of legislation; that 

as occupied the field and 

é ided this court from the 

é ich powe He relies upon 

25, art. V of the Constitution 

We think the constitutional pro 


ended to authorize this 


ulgate rules for the prac 
edure in that 
tended to limit the power 


urt with 


courts, and 


reference to the ad- 
sbarment of attorneys, or 
irt in fixing the qualifica- 


1 
] 


1 
to be ad 


must possess 
tted to practice law 
[his court has heretofore recognized 


decided that it has the power to 
pt rules fixing the qualifications for 


n t bar, and requires a 
gher standard of educational qualifi- 
itions tl does the statute 
“We | e reached the definite con- 
lusion that this court is vested with 


CuRRENT EVENTS 


exclusive power to determine the quali- 
fications of may be per- 
mitted to practice law in this state, and 
possesses the exclusive power to disbar 
attorneys un- 
faithful to the trust which the court has 
reposed in them. 

“In People v. Peoples Stock Yards 
Bank, 344 Il. 462, 176 N. E. 901, it was 
‘Having power to determine who 
shall and who shall not practice law in 
this state, and to license those who may 
act as attorneys and forbid others who 
do not measure up to the standards or 
come within the provisions of its rules, 
it necessarily follows that this court has 
the power to enforce its rules and de- 


persons who 


licensed who have been 


said: 


cisions against offenders, even though 
they have never been licensed by this 
court. Of what avail is the power to 
license in the absence of power to pre- 
vent one not licensed from practicing as 
an attorney? In the absence of power 
to control or punish unauthorized per- 
sons who presume to practice as attor- 
neys and officers of this court the power 
to control admissions to the bar would 
be nugatory. And so it has been held 
that the court, which alone has authority 
to license attorneys, has as a necessary 


ws 
—_ 
isg 


corollary ample implied power to pro- 


tect this function by punishing un- 

authorized persons for usurping the 

privilege of acting as attorneys.’ 
“Defendant further contends that, 


since the legislature has, by statute, pro 
vided a penalty for the practice of law 
without a license and has not, by statute, 
made such practice a contempt, this 
court is powerless so to do. That an act 
denounced by statute as a crime may 
constitute a contempt of the court is 
beyond question, notwithstanding the 
offender may be prosecuted under a 
criminal statute. This court pos- 
inherent power to protect itself 
and its officers from any unlawful inter- 
ference with its functions as a court. 
This it may do, not only for the pur- 
pose of protecting the court and its 
officers, but in the interest of the public 
at large to prevent it from being ex- 
ploited and injured by one unlawfully 
assuming to act as an officer of the 
court. There are many instances where 
persons’ rights have been jeopardized 
and sacrificed because of following the 
counsel and advice of unlicensed per- 
sons, giving or attempting to give legal 
advice.” 


sesses 


Washington Letter 


Court’s Name Changed 
HERE is no longer a Supreme 
Court of the District of Columbia 

as there had been from March 3, 1863, 
until June 25, 1936, the date S. 4038 was 
approved by the President. The bill, by 
Senator Glass, of Virginia, was intro- 
duced February 18th, this year, and was 
the subject of a report by the Judiciary 
Committee of each house of Congress. 
This court of general jurisdiction has 
been given a new name more in keeping 
with its status and functions. It “shall 
hereafter be known as the District Court 
of the United States for the District of 
Columbia.” 

The fact was that this so-called su- 
preme court had not been such in re- 
spect to the District of Columbia for 
many years. The Court of Appeals of 
the District of Columbia (its name hav- 
ing been changed by Act of June 7, 
1934, to United States Court of Appeals 
for the District of Columbia) was cre- 
ated February 9, 1893, and to it were 
given rights of appeal from the Supreme 
Court of the District, and of review 
upon petition, writ of error, or bill of 
exceptions from the Police Court, the 
Municipal Court, or the Juvenile Court 
of the District. 

Carriers Taxing Act of 1935 in 
Court 

The District Court of the United 

States for the District of Columbia has 


held unconstitutional the act 
taxing the railroad companies to pro- 
vide pensions for their employees under 
the Retirement Act of 1935. The suit 
was brought by numerous railroads to 
enjoin collection of the tax. The Court 
concluded that the fact these funds were 
not to be segregated from other funds 
in the Treasury (as was to be the case 
under the Retirement Act of 1934 pre- 
viously held unconstitutional by the 
Supreme Court, 295 U. S. 330) would 
be a mere matter of bookkeeping and 
would not affect the right of the tax- 
payer. 

It was held that “the two statutes 
taken together so dovetail into one an- 
other as to create a complete system, 
substantially the same as that created 
by the Railroad Retirement Act of 
1934.” The Court further indicated that 
this Taxing Act in and of itself is in- 
valid because it is arbitrary and ca- 
pricious and contravenes the due process 
clause of the Fifth Amendment. The 
Department of Justice will appeal the 
case, perhaps asking the next hearing 
directly in the Supreme Court. 


Veto of Expense Increase for 
Judges 
It was proposed by H. R. 12,329, 
through reenactment and amendment of 
Sec. 259 of the Judicial Code (Title 28 
U. S. C. A. Sec. 374), again to allow 
judges of the United States Circuit 


separate 
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Courts of Appeals, of the District 
Courts, and of the United States Cus- 
toms Court necessary expenses of travel 
and reasonable expenses (not to exceed 


$10 per day) actually incurred for 
maintenance. This was designed to 


compensate judges assigned to sit in 
districts other than their own for neces- 
sary expenses incurred while thus re- 
quired to be away from home. The 
President vetoed the bill because the 
rate it would permit was considered too 
high in comparison with the allowance 
to officials in other branches of the gov- 
ernment service. 

Prior to the economy wave in 1932, 
the judges referred to and members of 
the United States Board of Tax Appeals 
had been allowed, in addition to “neces- 
sary expenses of travel,” their “reason- 
able expenses, not to exceed $10 per 
day.” In respect to the judges of the 
Circuit and District Courts, such “rea- 
had to be “actually 

Title 28 U. 
not so as to 


sonable expenses” 
incurred for maintenance.” 
S. C. A. Sec. 374. But 
judges of the Customs Court (Title 19 
Ui Be) G. An 1518) and members 
of the Board of Tax Appeals. Title 26 
U. S. C. A. Sec. 602(d). Under the 
old form of the general requirement for 
reimbursement of not in excess of $5 per 
day, the statute seemed to invite varia- 
tions by future enactments, for it began 
with the phrase, “Unless otherwise ex- 
pressly provided by law.” Title 5 U. S. 
C. A. Sec. 74. 

But, under the Subsistence Expense 
Act of 1926 as amended by the Act of 
June 30, 1932 (one of the “Economy 
Acts”), the general limitation of $5 was 
fixed upon such per diem allowance as 
the head of the department or establish- 
ment shoud prescribe. Title 5 U. S. 
C. A. Sec. 823-827. This general limi- 
tation now stands unchallenged. 


Sec. 


Litigating Labor Relations 

The Supreme Court may decide at its 
next session whether the National La- 
bor Relations Act is constitutional as 
applied to the manufacture, of lumber. 
The case, Bradley Lumber Company of 
Arkansas, et al., v. National Labor 
Relations Board, et al., has been dock- 
eted as No. 153. 

It is possible, however, that this case 
may not bring before the Supreme 
Court the constitutional question, since 
the plaintiff’s effort is to prevent a hear- 
ing, before the Board, of a complaint 
against it to the effect that in discharg- 
ing employees it was guilty of unfair 
labor practices. The Circuit Court of 
Appeals for the 5th Circuit sustained 
the District Court in dismissing the 
Company’s bill of complaint, deciding 
that there had not been sufficient show- 
ing that the holding of the hearing 
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would result in irreparable injury, and 
further that the Labor Relations Act, 
on the face of it, is not wholly beyond 
the powers of Congress. 

The appellant insists before the Su- 
preme Court that irreparable injury was 
shown, that its complaint was not pre- 
maturely filed, that the National Labor 
Relations Act is void because of its un- 
constitutionality, and that in any event 
its bill of complaint was good as a peti- 
tion for a declaratory judgment. 

A case similar in some respects to the 
one mentioned above is that wherein the 
District Court at St. Paul, Minnesota, 
denied a restraining order sought by 
Wilson & Co., packers, to prevent the 
Labor Relations Board from holding 
hearings in respect to a demand made 
on the company by a labor union to re- 
instate a discharged employee. A dec- 
laratory judgment that the Act is un- 
constitutional also was asked. The court 
declined to pass on the constitutional 
issue. 

In two other cases, Circuit Courts 
have refused the Labor Board’s petitions 
to enforce their “cease and desist” 
orders. The Circuit Court of Appeals 
for the 5th Circuit, in the case of Na- 
tional Labor Relations Board v. Jones 
& Laughlin Steel Corporation, held that 
the Board had no jurisdiction of a labor 
dispute between a company and its em- 
ployees engaged solely in the manufac- 
ture of steel. In the 6th Circuit the 
Court held, in the Frauehauf Trailer 
Company case, that the Board was with- 
out authority because Congress had no 
power to control relations between the 
trailer company and its employees in 
the manufacture and production of 
trailers. 

However, the Circuit Court of Ap- 
peals for the 2nd Circuit has sustained 
the Labor Relations Board in its order 
to the Associated Press that it reinstate 
a discharged employee. The Court 
agreed that the Associated Press was 
engaged in interstate commerce and the 
opinion continued to the effect that the 
Labor Relations Act “does not hamper 
the legitimate right of the employer, 
who may discharge his employee for in- 
efficiency or any other cause agreeable 
to him, provided he does not use the 
power of discharge as a weapon for in- 
terfering with the right of employees to 
organize and bargain collectively. 

“The employer retains full control of 
the right to bargain with his employees 
over the wage he shall pay and working 
conditions he shall furnish. He remains 


the master of the operation of his busi- 
ness.” 

Another view of labor relations under 
recent legislation is that the new anti- 
strike-breaking law 


(Public Law No. 












776, 74th Congress) may fail to accon 
plish the evident purposes of its spor 
sors. It has been suggested at the Dx 
partment of Justice that its prohibitions 
may have been directed solely at thos: 
transporting persons in interstate and 
foreign commerce for the purposes of 
interfering with the right of peacefu 
picketing or the right of organizatio: 
for the purpose of collective bargaining 
The queries suggested but still official, 
unanswered are: 1. Does the law apply 
to transportation of persons to work in 
plants where strikes are in progress but 
where there interferenc: 
with peaceful picketing? and 2. Are 
strike breakers, whom an employer ma 
bring in and put to work, employed t 
“obstruct or interfere” with “the right 
of organization for the purpose of col 
lective bargaining ?” 


Shooting It Out With Thugdom 


There have been times and places 


would be no 


when it seemed that the criminal 
given all the breaks. He always “had 
the drop on” the law and its enforcers 
He chose the time of attack. If appre 
hended, no scruples stood in the way of 
his using any form of 


Was 


which 
And 
of the utmost practical importance was 
the fact that he expert wth 
weapons, whereas many of the officers 
who might pursue him had little to rely 
upon except their personal bravery— 
with, sometimes, a history of having had 
reasonable proficiency with certain fire- 
arms years before. 

Now that picture has changed so far 
as the Federal law enforcement officers 
are concerned. And, incidentally, it is 
understood that some of the State and 
local police agencies have developed a 
high degree of target skill in their per- 
sonnel; but that is not a Washington 
story. However, since the effectiveness 
of a pistol-wise police depends primarily 
upon the skill of every man on the fir- 
ing line, there can be orly good results 
from all the friendly rivalry as to rec- 
ords that may be generated among the 
various services. 

The Treasury branches under train 
ing by Coast Guard pistol experts in- 
clude the Customs Bureau, Alcohol Tax 
Unit, Narcotics Bureau, Bureau of the 
Mint, Bureau of Engraving and Print 
ing, and the Secret Service. Some of 
the other units under like instruction 
include guards of the United States 
Supreme Court, Post Office inspectors, 
United States Marshals, Immigration 
officials, and guards at the Federal! 
Home Loan Banks. 

From a beginning of fewer than 500 
Treasury enforcement officers who 
could qualify for preliminary training, 


defense 


might be deemed most effective. 


was an 


(Continued on page 577) 









































THE PROFESSION SHOULD FACE ITS PROBLEMS 


(he Most Significant Present Trend in the Profession Is in the Direction of Organized Action 
to Deal with Problems Which Concern It and the Public—Growing Futility of the Indi- 
vidual Voice and Increasing Importance of Opinion of Organized Groups—Impor- 
tance of Independent Agencies of Public Opinion—Controlling Principles of 
Bar Organization—Major Objectives of Organized Bar—Government, the 
Courts and the Bar etc.* 


By Hon. WILLIAM L. RANsoM 


President of the American Bar Association 


BRING to you the message of an aroused and 

| mobilizing Bar—a legal profession which is organ- 
izing and acting, to face its problems. During the 

' year, I have visited State and local Bar Asso- 
iations, and regional meetings, in many parts of the 

'nited States; and I have had an unusual opportunity 

to learn the point of view and the problems of a great 
many lawyers who have never yet come to a National 
eeting of the Bar. Perhaps you will agree that it 

will be appropriate, and perhaps useful, if I talk with 

1 about some of the things I have seen and heard, 
ind some of the impressions I have formed. A family 
talk about some of these first-hand observations as to 

ur profession may fit this occasion better than a dis- 
‘ourse on some subject on which I would have no 
special qualifications to speak. 

You will understand that it is difficult, if not 
langerous, to generalize about lawyers and their or- 
ganization into Bar Associations. Our profession is 
made up of all manner of lawyers, practicing law under 
ill sorts of conditions, facing all kinds of problems for 
their clients, their communities, and themselves—men 
of widely varving training, hackground, experience, 
opinions, activities, and relationships—exponents of the 
only profession whose members perform their typical 
functions by prevailing over the contentions of other 
members—instinctive individualists, most of them, little 
inclined to yield their opinions to the keeping of 
lients, political parties, or Bar Associations. Surely 
such a profession is a stabilizing influence, a bulwark 
f the institutions of State and Nation; but the indi- 
vidualistic character of our profession makes general- 
zation dangerous, even as it has made organization 
nd cohesion tardy and difficult. 

Likewise, as to Bar Associations—I have seen all 
kinds. In many States, the State Bar organizations 
have long been strong, active, courageous, and in quiet, 
practical ways have accomplished many things, by 
which they have won a great deal of confidence, on 
the part of the press and the people. In some few 
States, the Bar organizations have not yet become ro- 
bust or courageous; they appear to do little beyond 
in annual meeting; they have not yet responded to the 
iwakening spirit of many of their members. In some 
States, the vigorous and constructive things are largely 
lone by local Bar Associations or by district federa- 





*Address delivered at the Annual Meeting of the Alabama 
Bar Association at Birmingham, July 10, 1936. 
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tions of local associations; and the State organization 
has not yet taken the leadership. 

These conditions are, to me, neither surprising nor 
discouraging. They are a natural, but temporary, stage 
in transition which is taking place. Looking at the 
country and the profession as a whole, there is little or 
no reason for doubt that the foundations have been 
firmly laid for definite and further advance, all along 
the line, at a time not distant. Many Bar Associa- 
tions and their activities will not remain as they have 
been; almost everywhere, there is new and broader 
activity, and a firmer and bolder purpose. 


The Most Significant Present Trend in the 
Profession 


If I were to sum up in a sentence the strongest, 
surest impression I have formed during my year in 
the presidency of the American Bar Association, it 
would be this: 

The lawyers of America are swinging into organ- 
ized action, to face and deal with the problems which 
concern their profession and the public. 

The men who by energy. brains, character and ex- 
perience, have the- aptitude for leadership are putting 
in an appearance at Bar Association meetings, almost 
everywhere, and are quietly making their influence felt 
and are gradually taking charge of the Bar Associa- 
tions. By that, I do not mean necessarily well-known 
names or attorneys for the largest clients; I mean the 
best types of lawyers in general practice, who until 
lately were generally so indifferent to Bar Associations. 

The change is already very marked, if we check 
the present situation with even our own recollections, 
as well as with the history of our profession in its pub- 
lic relationships. The awakening comes none too soon. 


The Lawyer as Champion of Liberty 


In the early history of the republic, the voice most 
frequently heard and heeded was that of the lawyer. It 
was usually the lawyer who was the leader in great 
causes, the outspoken champion of liberty and free 
institutions. 

It is often said, nowadays, that our profession 
has lost its leadership of public opinion. If this is 
so, I ask you to consider whether it is not also true 
that, through the years, the lawyers have won the 
greatest measure of public confidence and acclaim, 
when leaders of the Bar have been courageous cham- 
pions of freedom and justice and government by law, 
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and have led the fight against arbitrary power, in 
government or in private hands. 

Whether it was Burke or Pitt, contending in 
Parliament for the rights of man; or James Otis 
arguing the writs of assistance; or Patrick Henry, 
pleading the cause of liberty and of the judiciary as 
bulwark against tyranny; or James Madison, toiling 
over his Notes and trying to secure for his country “the 
blessings of liberty” for all time; or Daniel Webster, 
defending the cause of “Liberty and Union”; or Abra- 
ham Lincoln, the prairie lawyer, raising the standard 
of a government of and by the people, and not merely 
for the people—all of this long line of light in history 
is the record of great blows struck by lawyers as foes 
of arbitrary power and as defenders of the cause of 
freedom and justice according to law. 


The Voice of the Individual Rarely Commands 
a Present Hearing 


It would be hard to disagree with anyone who 
says that in recent years, the voice of the individual 
lawyer has not been as conspicuously heard in defense 
of the rights of man and the perpetuity of free gov- 
ernment. The reasons are not hard to find. It is 
not merely that our country has grown in territory 
and population, and that our life has become complex 
and confused. The fact is that the means of reaching 
the people have far outrun the expansion of area and 
the growth of population. 

Nor can we blame the change on an assumption 
that lawyers have become busy, preoccupied with clients, 
awed by government, or silenced with a superficial 
success and prosperity. If I have seen and sensed the 
situation aright, a love of country, a devotion to justice 
and freedom, an instinctive resistance to arbitrary 
power and to the subordination of the individual to 
government, are just as acute and intense among Amer- 
ican lawyers today as at any time in the history of 
our country and our profession 

No; any present decline of the influence and au- 
thority of the legal profession, in the discussion of 
questions affecting the law and government, would 
seem to be due to another set of circumstances. 
Whether we like it or not, the conditions of the pres- 
ent century have made the individual voice of ever 
decreasing significance and influence, in the formation 
of public opinion. For an individual voice to be heard, 
his appearance must be dramatized and publicized with 
great elaboration of art; he must have the prestige of 
great office or the backing of a resourceful organiza- 
tion; and his statements must take on an exaggerated 
mood of attack or evangelism that negatives anv bal- 
anced or reasoned view of public questions. The artful 
leader may whip his recruited followers into fury, but 
the individual rarely can make a reasoned contribu- 
tion to the public opinion of today. 


The Consensus of Opinion Reached by 
Representative Groups 


During the present century, it has become evident 
that the voice which is increasingly heard and heeded is 
that of institutions and large groups, rather than indi- 
viduals. Even when the utterances of an individual 
command attention because of dramatic values, the ef- 
fect on public opinion is usually slight. The views that 
carry weight are those expressed by large and well- 
organized groups, or by institutions of independent 
standing. 

The consensus of opinion reached by a large and 
representative group is listened to with a respect, and 





given often a weight and practical effect, that is denied 
to the most conspicuous individuals. 


Lawyers Have Failed to Organize and Speak 
as a Profession 


In the presence of this marked change in the pro- 
cesses of public opinion, American lawyers have thus 
far failed so to organize their profession so that it can 
speak and act as it should, as to the problems which 
affect the law and the administration of justice. Our 
lawyers have come to realize only in recent years that 
their Bar Associations should exist and function for 
something more than social and scholarly purposes. 
The concept of adequate and democratic organization 
of the Bar as the means of enabling the profession to 
face and cope with the problems as to which it has 
public responsibility, is relatively new and recent. 

American lawyers have not been disposed to join 
heartily in the organization of their profession. Even 
within my time at the Bar, the lawyer who gave time 
and thought to Bar Associations was looked on by 
many as a little queer and as not as busy in his own 
practice as he would like to be. But those days are 
gone; the best in the profession are coming into the 
Bar Associations; although we have to recognize that 
these tasks of representative organization have been 
too long delayed. 


The Importance of Independent Agencies of 
Public Opinion 


Lawyers throughout the United States, as I have 
seen them, have begun to think and act about the 
organization and the problems of their own profession. 
and especially its relation to government, to law, and 
the administration of justice. Along with other citi- 
zens, the lawyers are coming to realize that the stabil- 
ity, and even the safety, of free government depends 
upon the presence and the activity, the number and 
the prestige, of the independent institutions in which 
the people have confidence and which can be kept free 
from any manner of control, by government or by spe 
cial interests. 
informed and independent public opinion are a free 
press, the great universities, and an untrammelled and 
courageous judiciary deliberate 
judgment under circumstances which preclude suspi 
cion of selfish or partisan interest. To these I believe 
that the lawyers of America are determined to add, in 
the public interest, as soon as possible, an independent 
and self-governing legal profession, which is sub 
servient neither to clients nor to official power, and 
which places freely at the disposal of the people its 
reasoned and enlightened opinion and counsel upon 
matters which affect the rights and welfare of man- 
kind and the continuance of justice under law. 

Under such circumstances, anything which tends 
to impair and break down the independence, or destroy 
the confidence of the public, as to any of the great 
agencies of independent and outspoken public opinion, 
becomes the common concern of all members of all 
The good 


Foremost among these agenices of an 


which declares its 


professions, along with all good citizens. 
repute of the profession of law, its freedom from in- 
terference by government and from domination by 
clients, and the effective organization and leadership 
of the profession as an independent agency of public 
opinion, are important, not only to us as lawyers, but 
also to the future of our country 
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z4| i The Profession Should Put the Public Interest 
in First Place 


ganized Bar is to become a great inde- 
ney in which the public has confidence, it 
; time that we take stock of the situation and see what 
4 eds to be done. First let me suggest to you a point 








is ew, to Bar organizations and the legal pro- 
n 1 point of view which seems to be called for 
h the litions of today. The time has come when 
iT egal profession should put the public interest and 
ut welfare in first place. Lawyers individually 
, 9 P ind assist such of the public as has occa- 
S | ploy them. Lawyers individually give 
n their time, and still more of their leisure, 
( : g ises and public-spirited projects, in their 
s pect communities. Lawyers collectively, or as 

the officers of the State Courts, and are an 
n ssent part of the administration of justice under 
n \s member of an honorable profession, each 
e iwyer owes a high duty, upon his oath, to the State 
y ind Courts, which supervise his education, his 
n Imission to practice, and his conduct as a member 
: pee 

sociations were formed, from time to time, 
t : nd | ncreased their membership and activity, in 





1 the int of the members of the legal profession and 
‘ formance of their tasks as lawyers for 
at is a proper purpose, and a sufficient 
ill that has taken place in Bar organiza- 
lity, State and Nation. Bar Associations, 
rship in them, would be abundantly justified 
these reasons, and because of the wider acquaint- 
enduring friendships, and the better under- 
which they bring to members of the Bar. But 
e to you tonight to urge a still broader outlook 
re public-minded vision, as to the scope and 

the organization of the Bar. 


etter perio 


1 Bar Organization Is of Public Importance 


' nstances beyond the control of the legal pro- 

; fe n have centered public attention upon its organ- 

; 1 purposes. An effective and truly repre- 

rganization of the lawyers of each City or 
County, State, and the Nation, is of public importance, 

I is attracted public attention. 

Whether or not we would have wished for it, the 
nditions of the profession and our country 
eht American lawyers face to face with the 

rganizing their profession, in every locality 

, nd State, as well as in the Nation, so as to make it of 

service to the public. The challenge given must 

declined: the answer given will have its 





Controlling Principles of Bar Organization 


For your consideration, I submit several principles 

ich, it seems to me, should be controlling and de- 
isive and should be given practical and actual fulfill- 
hatever is done by way of the better organ- 


lawyers ° 


nt 1 . 


Lawyers and the legal profession exist as 
f public service; the distinction which sep- 
fession from a means of livelihood is that 
profession is accountable to standards of the public 
terest, beyond the compensation paid by clients. 
Second: The organization of lawyers into re- 
professional groups is particularly charged 
with a sense of fealty to public rather than private or 
purely professional interests; and the form and extent 










of Bar organization should be considerably determined 
by its suitability and readiness to promote the public 
welfare, in respects pertaining to the law and the ad- 
ministration of justice. 

Third: There are many matters as to which the 
public are entitled to the advice and judgment and 
public-spirited leadership of the lawyers—not of a few 
lawyers, not of a selected minority of lawyers, but of 
a substantial majority or of the whole Bar; and it fol- 
lows that the organization and leadership of the Bar 
should be such as to give to the public the benefit of 
the disinterested counsel and advice of the rank and 
file of the profession, rather than of any minority, how- 
ever wise and patriotic that minority may be. 

Fourth: In view of that need for public-spirited 
majority leadership, and in view of the fact that law- 
yers are officers of the Courts and a part of the ad- 
ministration of justice, and in view of the obligations 
owed by each lawyer under his oath, it is clear that the 
organized Bar should be self-governing and inde- 
pendent, should be fully representative of the profes- 
sion, should be kept free of any manner of political or 
factional control and free from intimidation by gov- 
ernment or by special interests, and should at all times 
seek to serve the public interest as to matters within 
its province. Better no Bar organizations at all, than 
those which are intimidated or controlled by partisan 
politics, subservient to clients, or lacking in the cour- 
age to fulfill their independent public functions. 


Major Objectives of the Organized Bar 


In talking as much as we do concerning changes 
and improvements in the form of Bar organization, we 
should at all times make it clear that we are not con- 
cerned with such matters for their own sake, but as 
a means of making the organized profession more ef- 
fective as to the matters for which it has some measure 
of public responsibility. 

There are many matters on which effective leader- 
ship of a Nation-wide scale is required from American 
lawyers, unless the public welfare and the prestige of 
the profession are to suffer. Time permits mention 
of only a few of these major objectives of the organ- 
ized profession: 

1. The Protection of the Public through Re- 
quirement of Adequate Education and High Ethical 
Standards for Admission to the Bar. 

The present members of the profession, in co- 
operation with the Courts, owe to the public the duty 
of seeing to it that those who come into the ranks of 
lawyers are adequately equipped, by education, train- 
ing, background, and high ethical standards, to take 
up and carry forward in a competent and honorable 
way the complex and responsible tasks now entrusted 
to lawyers. The supposed right of every American 
boy and girl to become a lawyer must be limited and 
qualified by the public right and need for competent 
and honorable legal service. 

The unprepared and the unfit must be kept out of 
an honorable profession, else the profession, the Courts, 
and our whole system of administering justice, are 
held responsible and culpable. Personally, I do not 
believe we have reached the ultimate as to the selection 
of candidates for admission to the Bar. Conceivably, 
we shall not always let young men spend six or seven 
years in pre-legal and legal training, only to exclude 
them from admission at the end of the period. 

Moreover, the existence of too many lawyers in 
proportion to the normally available volume of law 








AMERICAN Bar ASSOCIATION JOURNAL 











business and legal fees, in a community, creates temp- 
tations and pressures for deviation from honorable 
standards, and tends to put upon the community too 
large an amount of “overhead” for its law business. 


2. The Protection of the Public Through Driv- 
ing the Unscrupulous and the Unfit out of the Pro- 
fession. 

I am happy to be able to report that, in very many 
communities, the organized Bar is going into action 
to fulfill its responsibilities and duties to the public 
in this regard, and I believe that the movement will 
become general. Alabama is outstanding in this re- 
gard. 

Around the fringes of this profession, as of every 
other profession and business I know of are a relatively 
few lawyers who lack the ethical standards and the 
traditions of honorable and competent work for clients. 
Whenever a client is betrayed or poorly served by one 
of these unworthy members of the profession, the whole 
legal profession, and our Courts as well, are severely 
blamed, public confidence is undermined, and those 
who would destroy the integrity and independence 
of the profession in America rush into the press and 
magazines with wholesale indictments based on solitary 
instances. Business men know that these few of- 
fenders are not typical of the whole profession; but 
we have only ourselves to blame if we do not insist 
upon having both the power and the responsibility to 
make professional discipline effective and drive out 
from our ranks those who have proved themselves un- 
worthy and who tend to bring the whole profession 
into disrepute. The task is one for State and local 
Bar Associations, in giving practical effect to Nation- 
wide standards. 

As you have realized in Alabama, effective action 
against named offenders will speak more effectively 
than strong language, on this subject; and the legal 
profession should and will be judged by what it does, 
in this respect, and by the whole of its constructive 
work, rather than by the offenses of an unworthy few. 

3. The Protection of the Public Against the Do- 
ing of Law Work by Unauthorized and Untrained 
Persons or Agencies. 

Also needed in the public interest is the curtail- 
ment of the doing of legal work, by persons and corpo- 
rations which have not the training, the ethical back- 
ground, or the traditions, for the competent and honor- 
able performance of professional tasks. I refer to the 
unauthorized and illegal doing of law work by persons 
and corporations not.lawyers. Oftentimes the will or 
contract drawn by laymen makes abundant and profit- 
able work later for lawyers, but the public is entitled to 
protection and to have its law work done by trained 
and responsible lawyers. In most of the States, the 
Courts, the public law officers, and the Bar Associa- 
tions, and usually the banks and trust companies, are 
cooperating effectively to prevent unauthorized and 
illegal practice of the law by laymen and lay agencies. 

Here again the task of defining the practice of law 
and enforcing that definition against invasion, is for 
the State Courts and the State and local Bar associa- 
tions. On such subjects as unauthorized practice, law 
lists, and the like, the American Bar Association can 
and does collect and publish information, recommend 
standards, and furnish some measure of leadership; 
but the actual solutions must be worked out by the 
Courts and Bar associations of each State. 

This I am sure about: The public interest should 
be the test of what is forbidden and what is prohibited, 





in this field. Lawyers are not seeking a monopoly fo: 
their profession; they have and claim no rights para 
mount to those of the public to competent and honor 
able service. 

4. Assistance in Improving the Administration 
of Justice and the Better Enforcement of Laws Against 
Organized Crime. 

In the public interest, the lawyers have a primary 
responsibility of cooperating with all other organiza 
tions and good citizens, in behalf of the improvement 
of Coyrt procedure and the administration of justice 
both civil and criminal, and particularly the better 
enforcement of laws against organized crime. Viola 
tions of law, crimes of cupidity and passion, will always 
take place, and cannot be curbed or prevented by 
passing laws or even by enforcing their penalties and 
punishments. But organized crime, crime as a busi 
ness or means of livelihood, can and must be destroyed 
in America. 

The organized Bar must point the way and lead 
the fight, and I believe it is beginning to do this. The 
American Bar Association cooperated heartily in the 
Crime Conference convened by the distinguished At- 
torney-General of the United States; and the National 
government is today effectively organized and at work, 
as never before, in this field. The American Bar As- 
sociation has also given active aid to State govern- 
ments which have tackled the problems of organized 
crime. 

Many expedients and innovations are devised and 
urged, by those lacking in experience and by those 
who disregard the fundamentals of our form of gov- 
ernment ; and it is the high duty of experienced lawyers 
to advise and help in sorting out the unsound and un- 
wise proposals which are offered in the name of “re- 
form” but would do vastly more harm than good. 

5. Assistance in Restoring Local and Municipal 
Self-Government. 

One of the foremost duties of American lawyers, 
at this time, as I see it, is to do all in their power 
to help improve State and local self-government in the 
United States and to help restore the vitality and inde- 
pendence of local government. The American people 
are entitled to be well governed, and they are entitled 
to have government kept close to the people and close 
to the local needs and wishes. That cannot be accom- 
plished through reliance on any remote and bureau- 
cratic centralization of power, yet the breaking-down 
and atrophy of local self-government means remote and 
centralized control. 

Local self-government in the United States is in 
serious danger today. Its independence is being des- 
troyed, through the absorption of its tax resources by 
the National government and the enforced dependence 
on grants of money from Washington for both neces- 
sary and unnecessary projects. 

As the President of the United States has re- 
cently pointed out, the lawyers owe a high duty to 
take part in the improvement of municipal and local 
self-government. The American Bar Association, 
through its new Section of Municipal Law, will do 
what it can to help. 

6. Assistance in Interpreting and Defending the 
Fundamentals of the American Form of Government 
Against Arbitrary Assumptions of Power. 

Perhaps above all, American lawyers should be 
and are the fair interpreters and staunch defenders of 
the essentials of the American form of government and 
of liberty and justice under law. I am not speaking 
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letails or forms or matters upon which patri- 
may and do disagree, but of the vital 
eedom and individual opportunity in Amer- 
This is a subject which some may regard as con- 
rsial; and I claim no right to speak for anyone 
myself, although the subject embraces some mat- 
upon which the American Bar Association has 
We owe the high duty of helping all of the 
understand the fundamentals of the Amer- 

f government and the spirit of the laws. 


on Nad eh 








Government, the Courts, and the Bar 


pecially do I wish to talk with you tonight con- 

ing some new issues which are becoming of the 
eatest importance, in relation to our Courts and 
r whole American system of impartial justice accord- 
to law. Perhaps as never before in the history of 
free government, the people of this country will 
n to face with a fundamental issue as to 
eir Courts and the place of the Courts in the future 
\merican institutions. I am not speaking of any 
ssue of the National political campaign, but of ques- 


le tace 





ns which are with us wholly aside from the cam- 
j paign, and will have to be met and faced by good 
tizens of all parties, after the campaign is over and 
5 matter what the election result. 
i The background of the issue directly concerns the 


legal profession as well as the Courts. This is a time 
en the motion pictures, the radio, and the radical 
igazines, abound in bitter and hostile representation 

the lawyer. Individually, we can do little or nothing 
bout it; through our Bar Associations, we may be 
to do something about it, as other professions 
ave, but we should understand the reasons for this 
treatment of the legal profession and the Courts. You 
ire doubtless aware that there is in progress in this 
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uuntry an adroit, systematic and sinister effort to 
liscredit and destroy the influence and the leadership 
the stabilizing forces and institutions in American 
life [Those who are insidiously preaching an alien 
i ind un-American philosophy of government and so- 
ciety are paying to the legal profession the high tribute 
f endeavoring to discredit and -break down the legal 
profession, by creating a popular impression that law- 
yers are not to be trusted or can be outwitted by the 
mpromptu common sense of the poor but honest 
heroes of drama. 
The radio, the motion pictures, and the radical 
uublications, are used insistently and incessantly to 
hold the legal profession up to contempt and derision 










nd distrust. 
liberty under law realize full well that the lawyers as 
1 class, and the judiciary as an institution, are among 
their chief obstacles. The advocates of European ideas 
f government make war on the legal profession and 

Courts here, as they have done in other lands. 

For one, I believe that no greater tribute has ever 
been paid to the legal profession. We can and should 
.ccept the full impact of the charge that the lawyer 
is the friend and defender of human freedom, the in- 
stinctive foe of arbitrary and lawless power. The 
profession can afford to stand or fall on that chal- 
lenge. 

I have no hesitation in assuring you that, in this 
country as a whole, the law is an honored and honor- 
able profession, a respected profession. I have been 
in many parts of this country, and I have read the 
chronicles of the profession and its leaders in other 
years. Looking at the whole picture in this country 


The foes of free government and of 











today, I believe profoundly that the average American 
lawyer, in his home city and town, has and deserves 
the respect of his community, and its people, and that 
this is true to a greater extent than at any previous 


time in the history of America. There is criticism of 
the profession as a whole, because of the conspicuous 
sins of a relatively few unworthy men who haunt the 
fringes of this profession as they do every other pro- 
fession and business in this country. The Bar is 
blamable when it does not drive these men from its 
ranks, and it is driving them out, to an increasing 
extent. The offenses of the very few are imputed to 
the profession as a whole, and are the chief reliance 
who wish to discredit the profession for their own ends. 
But when you get down to the average lawyer in his 
home town, you find generally a respected and useful 
citizen, active and trusted in all the affairs of his com- 
munity. Nevertheless, an incessant warfare is aimed 
at the legal profession, to lessen public confidence in 
it and to impair its influence and effectiveness as a 
defender of liberty and law. 


Efforts to Spread Disrespect for the Courts and 
Impair the Judicial Function 


The present Chief Justice of the United States has 
said that 

“An honest, high-minded and fearless judge is the 
most valuable servant of democracy.” 

Chief Justice Marshall long ago said that 

“Judiciary comes home in its effects to every man’s 
fireside; it passes on his property, his reputation, his life, 
his all. Is it not to the last degree important that he should 
be rendered perfectly and completely independent with 
nothing to influence and control him but God and his con- 
science ?” 

Canon 2 of the accepted Canons of Professional 
Ethics provides that 

“Tt is the duty of the Bar to endeavor to prevent po- 
litical considerations from outweighing judicial fitness in 
the selection of judges. It should protest earnestly and 
actively against the appointment or election of those who 
are unsuitable for the bench, and it should strive to have 
elevated thereto only those willing to forego other employ- 
ment, whether of a business, political or other character. 
which may embarass their free and fair consideration of 
questions before them for decision.” 

When we survey what is taking place today as to 
the Courts, we find directed against them the same 
trends, the same forces, which seek to discredit the 
Bar. Under the pressure for taking down constitu- 
tional barriers and broadening the domain of govern- 
mental activities, there is an effort to spread disre- 
spect for the Courts, weaken their authority, take away 
their powers, treat the judges as allies and participants 
in party politics, and, above all, to bestow appoint- 
ments and elections to the bench as items of party 
politics and party rewards, all for the purpose of creat- 
ing a judicial system which is subservient to executive 
policies and will offer no resistance when government 
violates the rights of men. 

The American method has been and is that the 
Courts should fearlessly enforce conformance to the 
Constitution as it is written and that, if the people wish 
to change the powers or policies of government as con- 
tained in the Constitution, an amendment should be 
submitted for that purpose, so that the people can de- 
cide. Now it is proposed through re-constituting the 
Courts as allies of the executives and partisans of the 
views of the executive branch, to change the funda- 
mental law and policies of our government without 
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letting the people decide through action on a constitu- 
tional amendment. 

At the recent session, there were pending in the 
Congress of the United States many bills to limit or 
take away the powers of the Courts to declare and 
enforce the fundamental law of the land, and to take 
away the powers of the Courts to protect the citizen 
against laws and executive acts which violate the Con 
stitution. Not a few of these measures have strong 
support, in the Congress and outside it, support which 
is only biding its time and waiting for the opportune 
moment to press for enactment. Bills were also pend- 
ing before the Congress, with strong support, which 
contained provisions to the effect that no judge may 
declare them to be contrary to the Constitution and 
which further provide that if any judge shall find the 
measure to be unconstitutional, he shall thereby, with 
out trial or hearing, forfeit his office and cease to be a 
judge. The effort is to intimidate the individual judge 
through creating a possible cloud on its title to office. 

In other words, instead of proposing to amend the 
Constitution in a deliberate and open way so that the 
people may decide what manner of laws and social 
policies the Congress may pass, it is proposed to nullify 
the Constitution without running the risk that amend- 
ment would be rejected by the States and people. In- 
stead of letting the people decide, or even letting the 
Courts decide, it is proposed to reconstitute the Courts 
with judges who will go along weakly with the policies 
of the executive branch, and it is proposed even to take 
away the powers of the Courts to enforce the people's 
will and to protect the rights of citizens against viola- 
tion by legislation forbidden by the Constitution. 

Bills have been introduced, and some of them 
enacted into law, which undertake to deny to aggrieved 
citizens the right to resort to the Courts against meas- 
ures contrary to the Constitution; and severe for- 
feitures and tax burdens are undertaken to be im- 
posed upon those who are so bold as to ask a Court 
to adjudicate their rights. Likewise, as to lawyers, 
both in pending legislation and in administrative regu- 
lations and departmental rules, there is a manifest 
tendency and purpose to circumscribe and limit the 
activities of lawyers in behalf of clients, to limit or 
deny the right of citizens to be represented by coun- 
sel, and to harrass and make difficult the relations of 
lawyers to their clients and the independent, courage- 
ous performance of the lawyer’s duty to his client. 


Shall America Preserve “A Government of Laws, 
Not of Men”? 


All of these proposals, and others, seem to me to 
indicate an increasing disposition and desire, on the 
part of government, to take the law into its own hands 
and to exercise powers untrammelled by constitutional 
limitations and to be rid of interference by those who 
would advise clients, and would insist, that legislative 
and executive acts must still conform to the funda- 
mental law and that this is “a government of laws, 
not of men”. 

Inevitably and naturally, under such circum- 
stances, there arises the counter-action of men and 
women, outside of government, who seek to circumvent 
and forestall these radical tendencies by likewise trying 
to take the law into their own hands and to set up 
lawless means of resistance to the trends in govern- 
ment. The results, or the by-products, are hideous and 
utterly un-American, at war with the whole spirit of 
our institutions ; but we must recognize that disrespect 





in high places for the Constitution and the laws, an 
the reaching out for arbitrary powers, breed and 
foment like disposition and methods on the part of 
many citizens, and bring us further along the road 
to the sharp issue between liberty and law, on one 
side, and arbitrary power and disregard of the rights 
of men, on the other. 

Irrespective of party, I believe it to be the highest 
duty of lawyers, along with all good citizens, to stand 
firmly against all forms of disrespect for the Constitu 
tion and for law, and against all efforts to seize and 
exercise arbitrary, lawless powers, whether attempted 
by those in public office or by those in the ranks of 
private citizens. 

An Independent and Non-Political Judiciary 


An independent, impartial, non-political judiciary 
is the absolute essential of free government and of the 
continuance of liberty under The disposition, 
in some places, to treat members of the judiciary as 
allies or partisans of political parties or factions, 
destroys the whole atmosphere of impartial justice, 
and should be protested and resisted by the bench and 
Bar, along with all other good citizens. To create any 
suspicion that the administration of justice has become 
political, partial, or subject to fear or favor, strikes at 
the very foundation of free government. The ermine 
does not belong in the political club-house or in the 
ward contests between rival factions or political parties 
The lawyers have the right and duty to do all in their 
power to keep the Courts and judges out of politics 
and to prevent the choice of judges on a partisan or 
political basis. One of the amazing new credos is that 
lawyers elevated to the bench may with propriety take 
part as actively as they please in ward and factional 
politics, but that they violate the proprieties if they 
continue to associate with lawyers, 
Associations ! 

Judicial Selection and Tenure 


law 


as members of Bar 


In outlining its National Bar program only three 

ago, the American Bar Association specified 
“judicial selection and tenure” as one of the five items 
of the program, but had no idea it would so soon be- 
come of paramount urgency. The Bar and the people 
need to give immediate and serious consideration to the 
methods of selecting judges and making them secure 
in tenure and independent of political considerations. 
It has never seemed to me that the method by which 
judges are chosen can assure courageous and upright 
judges; but the method of selection, along with inse 
curity of tenure, may tend to make highly desirable 
men unwilling to seek judicial office and may subject 
sitting judges to conditions and influences which des 
troy the appearance, if not the actuality, of impartial 
and impersonal justice. 

When appointments to the bench are treated as 
pawns and political rewards to aid executive candida 
cies for re-election and to build personal political ma- 
chines, the appointive system breaks down. When elec- 
tions to the bench are used to reward partisan or fac- 
tional subserviency, and when the ascendancy of or 
ganized political control denies the real 
choice, the elective system breaks down 

Perhaps the worst of all are attempts to reconsti 
tute the personnel of Courts along partisan or factional 
lines or so as to serve and adhere to particular political 
theories or social doctrines, and thereby to subject the 
judicial as well as the legislative branches of govern- 
ment to executive domination. If such attempts suc- 
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sions of the Constitution would become 
‘Puppet judges” mark the end of liberty. 
believe that we have yet given the neces- 
is subject of judicial selection and ten- 
the available data from the experience of 
have been fully gathered and analyzed. 
ne, generalized recommendation of par- 
ls is difficult, if not dangerous. A prime 
the Bar, it seems to me, is to reach 
opinion and experience as to judicial 
enure 
time, my personal inclination of view 
urts may be summarized for considera- 


State Courts of original jurisdiction 
cases—the nisi prins Courts—I person- 
t party nominations and elections by 
ple usually produce the most acceptable 
a judicial district or a circuit not too 
congested area of a big city. Nomina 
m by the people, from among the law 
w or know about, there usually yield 

lity and character, and are more likely to 
uld the appointment of trial judges by a 
ve subject to political control. The peo- 
pretty well, for their own interests, in 
trial judges in districts not too con 
large to let the voters know something 
ates. Even in choosing judges of Courts 
jurisdiction, however, it seems to me that 
judgment of the Bar as to the merits 
tes should be made known to the voters, 
term of office should at least be of such 
ivoid the necessity of frequent candidacies 

\ppointment or election for life may 

e best method 
nferior Courts and those which are not 
rd and do not command conspicuously 
the Bar or the public, it seems to me 
appointment for adequate terms is likely 
st type of men for these tribunals. The 
lly are in no position to exercise an in 
liscriminating judgment, as to the qualifi- 
character of those considered for these 
selection of the members of these local 
| think, be best made a responsibility of 
power, on some basis which assures 
rmation and judgment possessed by the 
rsons under consideration are presented 
account 
he selection of judges on a State-wide 
e largest cities, and generally in the selec- 
nation of members of Appellate Courts, 


lieve that nomination in party primaries 


in political campaigns produce as good 
uld be sought in this field. Appointment 
with confirmation by the less numerous 

State legislature, seems to me clearly 
partisan nominations and popular elec- 


e time, it does not seem to me that ap- 
the Governor, with or without confirma 
itical body, can be accepted as the ideal 
te Either the selection or the confirma- 
e placed in the hands of some non-partisan 

al board, of relatively few members, with 


lifications and independent position to make 


elled and competent choice. The same 
| have the power to remove for cause. 


Legislative removal of judges who have power to pass 
on the validity of legislative acts has not proved a 
sound or suitable method, as to the Federal or State 
judiciary. 

Various means have been devised, and in some 
States adopted, in order to give some practical effect 
to the principles of competent and non-political selec- 
tion of the judges of the higher State Courts. Data 
do not seem to be sufficiently available as yet, to 
warrant the venturing of an opinion as to the approved 
and clearly preferable method. The American Bar 
Association is endeavoring to assemble the available 
data, and further experimentation and experience may 
clarify the matter of method. Insistence upon a com- 
petent, independent and non-partisan judiciary, secure 
in tenure and adequately compensated, is a prime duty 
of the Bar and of the public. 


Nation-Wide Standards and National Leadership 
Are Needed 


In none of these matters can the lawyers of a 
single State or locality achieve the desired objectives. 
Each State and local Bar Association can do and con- 
tribute its part to the consensus of informed opinion 
and action, but that is not enough. 

If Nation-wide standards and Nation-wide leader- 
ship are expected from the legal profession in these 
vital matters, an effective National organization of the 
legal profession is plainly necessary; and an inade- 
quate and ineffective organization of the American 
Sar deprives the people of an aid and adjunct to which 
they are fairly entitled. 

At the present time, the American Bar Associa- 
tion, despite its long history and great usefulness, is 
being studied and appraised by lawyers throughout the 
country, to see whether a more effective and truly 
representative organization of American lawyers can 
be brought about. It can and will be done, next month, 
at our Boston meeting. I hail the great amount of 
time and thought and effort which at least several thou- 
sand American lawyers are now giving, unselfishly 
and courageously, to the work of Bar Associations in 
behalf of the profession and the public. All the monies 
paid in as dues to Bar Associations could not begin 
to hire the time and efforts now being given freely 
and patriotically, without pay or reward, 

In view of the historic relationship of the 
legal profession to public affairs under a system 
of government according to law, the accomplish- 
ment of the task of effective organization of the 
legal profession in State and Nation, and in each 
County or City, takes on a great public importance. 
and is necessary if the profession is to face its prob- 
lems 


Signed Articles 

\s one object of the AMERICAN Bar ASSOCIATION 
JouRNAL is to afford a forum for the free expression of 
members of the bar on matters of importance, and as the 
widest range of opinion is necessary in order that differ- 
ent aspects of such matters may be presented, the editors 
of this JoURNAL assume no responsibility for the opin- 
ions in signed articles, except to the extent of express- 
ing the view by the fact of publication, that the subject 


treated is one which merits attention. 
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Places of Historic Interest That One Should Be Sure to Visit and Some Information as to How 
to Get to Them—Types of the Bostonians of Today—The Subtle and Indefinable Boston 
That Does not Reveal Itself on First Acquaintance and the Sections that Suggest It 
—Arrangements to Furnish First Aid to Visitors about Tours, Trips and Points 
of Interest — Boston’s Transportation System, etc. 





By WiLi1AM M. BLatrT 
Member of the Massachusetts Bar 


HIS is not a guidebook. It is rather, as the title 

insists, a guide to guide books about Boston and its 

vicinity. You can obtain, at any hotel, at any 
newspaper office, at any book-store, a compilation of 
the places worth visiting with directions for getting 
there and why one should go. Longer works tell what 
to see when one gets there. But to see everything worth 
seeing in greater Boston would take a reasonable life- 
time, and to know everything about what should be 
seen would take several generations. In fact few Bos- 
tonians know more than a small fraction of what they 
ought to know about their city. That is true of most 
other famous places, but especially so of Boston because 
Boston is so old, and so complex, and so crooked (geo- 
graphically) and so many things have happened here, 
and so many kinds of life and movements, and arts, and 
beliefs and people are going on at this moment that 
Oliver Wendell Holmes, pére, was justified in saying 
that Boston was (and still is) not a place at all but a 
state of mind. 

What I am going to try to do is to give you the 
“feel” of Boston and to indicate what you must see and 
do if you are this, that or the other type and especially 
if you are a lawyer or interested in lawyers, for exam- 
ple a wife. Then I hope to tell you where you can 
find further information, and a little about how to get 
to places and how to find out how to get to places, 
which is something that you need in Boston. 

To begin at the end, for convenience, let me tell 
you that there will be at Hotel Statler, at the head- 
quarters of the Convention throughout its duration sev- 
eral committee-men and women with appropriate bras- 
sards on their arms to answer all questions about 
tours, trips, and poirits of interest. Then there will be 
guides, also with brassards, at all the principal shrines 
in Boston, practically all the time and these will answer 
questions and go around with parties on application. 
If you don’t see them ask some one in authority at the 
place. There will of course be no charge for any of the 
guide service Many of the guides will be members of 
the bar and as far as possible we shall try to use people 
who have special knowledge of the place and subject. 
At distant points, such as Plymouth, Concord, Lexing- 
ton, and Quincy the guides will be on hand at special 
hours. Those who desire to make pilgrimages should 
consult the committee members at the Statler. It is 
assumed that instead of conducting “parties” from place 
to place it will be better for visitors to go to the “sights” 
whenever they want to and have opportunity. We 
have every confidence that people who can find their 
way through the mazes of the law can, with the help 
of the map which we provide, the committee at the 
Statler, the hotel and other guide books, and the cour- 
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teous and intelligent police, all of whom speak English 
and understand the dialects, manage to reach their 
objectives and return without loss of time. 

And now a few words about districts and street 
car service. Again beginning backwards. Boston is 
an irregular roundish blob with the old city at the north, 
the office district and the Central Court House south 
of the old section, the shopping district south of the of- 
fice district, a nebulous boarding house district which 
has seen better days south of the shopping district, mid- 
dle class residential suburbs still further south, (Rox- 
bury, Dorchester, West Roxbury, Jamaica Plain, For- 
est Hills) as far as the Great Blue Hill and Dedham. 
Coming back again to the shopping district we have 
the Back Bay, once the aristocratic residential section, 
but now more and more an educational and shopping 
centre, on the west and, still further west, Brookline, 
with many fine residences, and Newton on its western 
border, another city of fine residences. Brookline 1s a 
town by itself in Norfolk County, but to its north is 
Brighton, part of Boston, and containing many apart- 
ment houses, each one fully covered by an overdue first 
mortgage. 

South Boston, paradoxically, is East of Boston 
proper. East Boston and Charlestown, old settlements, 
lie to the north, Winthrop and Revere, with their beau- 
tiful beaches, are north of them across an arm of the 
ocean. Chelsea (north of Charlestown), Winthrop, Re- 
vere and Boston, make up Suffolk County. Every na- 
tive of Boston, indeed, every citizen, is fiercely proud 
of his citizenship, but his general pride is as nothing 
compared to his pride in the particular section with 
which he has been longest associated. Strong men 
from South Boston break down and weep if anyone 
suggests that the inhabitants of any other division are 
handsomer, better or more intelligent. 

The longest main artery of travel is the “Tunnel” 
and “Elevated” service which starts far to the north 
in Everett as a long train, runs south overhead, making 
stops in Charlestown (Bunker Hill at City Square), 
North Station, Haymarket (North and West Ends in- 
cluding Paul Revere’s house and the Old North 
Church), Milk Street (Old South Church, Old State 
House, Faneuil Hall and the financial district and the 
courts and office buildings), Boylston Street (theatre 
district, Chinatown, specialty shops, Common, Public 
Garden, more shops) and so out to Dover Street, Rox 
bury, Jamaica Plain and Forest Hills, where Franklin 
Park with a zoo and golf links may be found. 

I should have begun with the Tremont Street Sub 
way, the oldest in America, for that is the artery which 
is nearest to the Statler. You take it at Arlington 
Street, underground. (The “Elevated” starts over- 
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rett, goes underground at the North Sta- 
es up again at Dover Street, I forgot to 
[his is growing complicated.) Well, you 
mont Street subway at Arlington (Com- 
Garden and Boylston Street stores before 
If you ride east you come to the Boylston 
ck west of the “Tunnel” station of the 
id also near the theatres and shops, then 
station near the State House (at the top 
Hill) and the two old grave yards, Granary 
Chapel. Park Street is a great centre and 
going down stairs with another artery, 
lge-Dorchester subway which, as you might 
1, takes you to Cambridge (going one way) 
the other way) stops at the South Station 
to Dorchester) where trains run to points 
vest. (The North Station is the terminus 
Maine, New Hampshire, Vermont and the 
t station north of Park Street is Scollay 
rest to the Court House, old book stores on 
Hall. From Scollay Square you go on to 
ere the “Elevated” system crosses and 
sfer. Then on to North Station and the 
ont Street subway. There are bus lines 
termini of all arteries, running to many 


you east on the Tremont Street subway but 
Go down stairs again at Arlington (near 
and travel west. First you strike Copley 
[rinity and other churches. (The Copley 
the Westminster Hotel and climactically 
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the Public Library. The Natural History Rooms are 
a block away.) Next station Massachusetts Avenue. 
This is within easy walking distance from Symphony 
Hall, or you can take a bus or car there or to the Con- 
servatory of Music, the Gardner Museum, the Christian 
Science Church, the Harvard Medical School, the Pete; 
Bent Brigham Hospital, Emanuel College and a host 
of Art Schools, hospitals, colleges, and other interest 
ing institutions, but the better way to go to all these is 
to take a Huntington Avenue car at Park Street sta- 
tion. Leaving Massachusetts station, the next and last 
stop is Kenmore near the baseball grounds (Red Sox) 
and from here the cars come to the surface and go to 
Brookline, Brighton, and Newton. 

All the foregoing will tell you where you are when 
you are underground or in the air. All the other lines 
lead from these trunks and the theory is that if you 
understand the trunk system a little you can find all the 
others and come up out of the various subways for air 
near the places you want to be. 

Now that this boresome subject is over for the 
present, let us turn to less technical matters. To get in 
the mood for Boston you should know something about 
its people. That tall, slim gentleman, quietly but ex- 
pensively dressed in a somewhat old-fashioned way is 
a descendant of the early colonial families. He lives in 
a distant suburb and his friends are moving farther and 
farther out, though some of them still inhabit recon- 
structed houses on or near Beacon Hill. He spends 
his summers far up the north or south shore in a big 
frame house which has been in the family for genera- 
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tions. Many of his friends live on “the cape” which is 
Cape Cod. Cape Ann is not “the cape” but people live 
there, artists and such and a few of the old families and 
there are some conservative hotels around Gloucester. 
He belongs to the Somerset Club but concedes that the 
Algonquin, the St. Botolph and the Union Club fellows 
are all right. The Harvard Club is a bit mixed, the 
University is very recent and the City Club, well it 
isn’t a club at all, you know, rather a sort of glorified 
Y. M. C. A. Lots of decent chaps belong and the food 
isn’t bad, but one belongs as a sort of civic duty. You 
notice that he speaks with the broad Harvard A in a 
soft voice which has a suspicion of a lisp in it. His 
face seldom changes its expression but if you think he 
has no sense of humor you are mistaken. He can drop 
a word that may send you into hysterics but his own 
face remains motionless. And if you think that his 
changeless expression suggesting Hawthorne’s ‘Great 
Stone Face” indicates a lack of emotion you are again 
mistaken. He is capable of the most extravagant ro- 
mantic extremes and will sacrifice himself or anything 
he has for an abstract idea or to help someone whom 
he likes. He is mathematically just, even to people he 
does not like, and so his kind make excellent judges. 
As lawyers they no longer have the fire of the Websters 
and so are gradually drifting out of jury work and into 
equity, full bench and office practice. 

The ladies next to him are his wife and daughter. 
Their faces are more expressive than his but after you 
have watched them a while you see that the expression, 
though animated, is usually that of an agreeable sphynx. 
They have rather severe dresses, discreet complexions, 
and the girl has a long, blond, boyish face, sophisticated 
but, well, take a walk down Tremont Street and find out 
why so many New England girls get into the movies. 

The private habits of the old New Englanders 
vary, of course, with their fortunes. They have been 
analyzed so much by Judge Grant, William Dean How- 
ells and other experts that space need not be taken here, 
but in a general way, if they can, they go in for art, 
charity attairs, concerts, private drama a little more and 
large dances and cocktails a little less than their social 
equivalents in other cities. They read a lot and often 
express the most unconventional views about life and 
economics but promptly ostracize anyone who discusses 
such matters outside the family circle. 

And that man over there. He is of Irish descent 
and as such he represents more than half of the popu- 
lation of greater Boston. His father had a hard time to 
gain a foothold against a public attitude that varied 
from indifference to fierce antagonism, but gradually 
such men as John Boyle O’Reiily, Archbishop Williams, 
James Jeffrey Roche, Patrick A. Collins and others 
gained the confidence, respect, admiration, and finally 
love of the hard-shelled old Puritans and won their 
civic rights from the majority. Now they are the ma- 
jority, the old families having lost the habit of fecundity 
and, first winning in Boston, they now can elect a full 
ticket throughout the state. David I. Walsh was Gov- 
ernor as far back as 1914, and has been United States 
Senator since 1919. James M. Curley is the present 
Governor, and another Celt, proud of his lineage, Fred- 
erick W. Mansfield, is Mayor of Boston. The present 
generation is good-looking, smartly dressed and often 
college bred, all the colleges being represented. As 
lawyers they are far the greatest proportion of the trial 
Many are on the bench, one in the Supreme 


men. 





Court and several in the Superior and all have excel 
lent records. 

A third group is the New Englander who is not 
a Bostonian and the Canadian may be included in it 
They number into the hundred thousands and may be 
distinguished by the draw] and twang, more or less pri 
nounced, according to origin. A rangy, large-boned lot 
on the whole, sober, industrious and well-behaved. They 
are not drifting out of politics like the Yankees, nor into 
it, like the Irish, but contribute to all phases and are 
modest about their demands. 

Something about the Courts and the lawyers 
There is a full bench of seven members in the Suprem 
Judicial Court which is more and more restricting its 
functions to reviewing questions of law but still hears 
certain matters nisi prius. It is overloaded with work 
since neither this nor the superior court has increased 
its numbers since the advent of the automobile. The 
superior court has thirty odd members and hears all the 
jury cases and many others in equity and without jury. 
The jury list is four or five years behind but various 
devices including the “pre-trial hearing” and the auditor 
system are being tried to speed it up. The Boston 
Municipal Court serves about a million people with a 
dozen or so judges and tries cases a week after they 
are entered. It has unlimited civil jurisdiction but cases 
may be removed before trial. The District Courts are 
local with unlimited civil jurisdiction though again cases 
entered there may be removed to the Superior Court. 
There are Probate Courts in each county. There is a 
Land Court which issues certificates similar to the 
Torrens system. All the judges are appointed during 
good behavior, which means for life because no Massa- 
chusetts judge misbehaves. The Governor appoints, 
the Council confirms. There is some sort of a pension 
system but no one seems to know what it is because it 
has seldom been claimed. Massachusetts judges are 
made of material which improves with age. One of the 
keenest and most vigorous of our justices is 
eighty-three. 

The central Court House on Pemberton Square is 
not really as old as it looks. It was built forty-odd 
years ago and looked dirty when it was first opened. 
For the last twenty years or so there has been talk about 
a new one. During August none of the sessions will 
be open except perhaps the criminal and the equity 
motion. The acoustics are terrible and incurable. The 
main entrance hall is the only part that is decorated by 
anything but a patina of antiquity. There are, of course, 
a number of incongruous portraits of departed jurists 
In spite of these discouraging notes you will probably 
visit the Courthouse anyway. If so your chief attrac- 
tions will be ghosts, the ghosts of Choate, Butler, 
Holmes, Shaw, Gray and others who, all but Holmes, 
did not know this building but whose offices were all 
around it, Butler on Ashburton Place where the City 
Club now is, Holmes on Court Street on the site of 
Patten’s restaurant. Many of the firms with which the 
old leaders were associated are still in existence. Huch- 
ins and Wheeler is the second oldest law office in the 
country. Story, Thorndike, Palmer and Dodge is 
Moorfield Storey’s old firm. Ropes, Gray was founded 
by John Chipman Gray (on Perpetuities). It is still 
the largest firm in Boston, occupying several floors and 
employing dozens of assistants. Among its associates 
have been former Governor Ely, Robert Boyden who 
straightened out the financial affairs of Hungary after 
the war, and several congressmen, judges and other 
big-wigs. Nutter, McClennen and Fish is Justice Bran- 
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streets which cross Washington and change their names, 
its bronze tablets at dozens of spots commemorating his- 
toric persons and events, its innumerable headquarters 
for unheard-of movements and cults, its colonies, me- 
ticulously separated, of different nationalities, artists, 


musicians, and others. Then the broad and placid 
Charles, winding along the Back Bay and off to West 
Roxbury and Watertown, the water-front on Atlantic 
Avenue, the shoe district, still the shoe district but with 
names all changed. All these are Boston and only Bos- 
ton, but there is a more. subtle Boston, just as there is 
a more subtle Paris and a more subtle London which 
does not reveal itself for years after first acquaintance. 
It is not the odor, though each place has its own, Bos 
ton’s being tangy with the salt of the east wind. It is 
not the peculiarities of climate though we are getting 
nearer to it now. It is an indefinable sensation which 
overcomes one at certain points and is hard to convey 
to another. I will tell you where to go for that sensa- 
tion but I do not promise that you will feel it 

Go to Bromfield Street which leads from Tremont 
near Park and walk through Province Street and Court. 
Notice on Bromfield Street the book and art stores and 
jewel shops and pet stores, small, old, quiet and dig- 
nified. Turn up into Province Street, now much 
changed but still (on the left goimg towards School 
Street) preserving a wrought iron gate with a lantern 
and a few steps leading up to Bosworth Place. This 
was the entrance to the garden of the Province House, 
the residence of the Colonial governors before the revo- 
lution, of which Hawthorne told his ghostly tales. All 
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along it used to be little shops, real shops, not stores, 
where queer objects were made, Only recently a black- 
smith plied his trade within the shadow of the City 
Hall and locksmiths still work there. Go on to School 
Street. The old City Hall is still there on the site of 
the first public school, and at the left King’s Chapel, 
still a church, where services are daily held at noon and 
the bell peals out to those who come and pray. Opposite 
is the Parker House, scene of many a Harvard lad’s 
celebration in days long gone. It has been rebuilt, but 
the old lines of the pseudo French renaissance chateau 
are still preserved. Walk along the graveyard to Scol- 
lay Square and thence to Cornhill. You are near the 
Court House in the old aristocratic residential square 
of the Georges, and you will see some of the round 
brick fronts still standing there, sneering at the ugly 
invasion of sky-scrapers and granite monstrosities. But 
turn the other way and enter Cornhill where the stores 
overflow with books and the attendant goes straight to 
the book you want and plucks it out of a hopeless heap. 
Stay there until you feel old Boston. 

Or walk back to Park Street and follow Beacon 
Street along the Common. See the frog pond, sacred 
to the children, and the monument on the little hill, all 
benevolently overpeered by the bald brow of the State 
House on Beacon HiIl. Follow down the hill, past the 
fan lights, some genuine, some new, some with the old 
blue glass, and remember that from here descended the 
Olympians, Lowell, Longfellow, Holmes, Whittier, 
Poe, Bryant, perhaps on their way to the shops from 
the residence of the publisher Ticknor of Ticknor and 
Fields, still standing near the corner of Park and Bea- 
con Street and a step from that workshop of the Titans, 
the Boston Atheneum, which to this day houses the 
book-case and library of George Washington and was 
the home of Gilbert Stuart’s “Atheneum” portrait of 
the first president. Step inside the Portals of the 
Atheneum and breathe the air of the holy of holies 
where as late as the nineties Parkman, MacMasters and 
Barrett Wendell wrote. 

3ut that is not the only Boston. The old South 
End, the North End, Charlestown, South Boston, the 
Back Bay, the West End and so many other places, 
each has a flavor of its own, each had a little colony 
that disdained to mingle with others and still preserves 
some of the same spirit. There are clubs and societies 
of “South End Boys,” “North End Dearos,” and so on. 
And there are places that have no colonies, but have 
their own color and reaction so different that they do 
not seem to be within oceans of each other. The rest- 
ful Esplanade, like a European kur-platz (near the 
Charles Street station of the Cambridge subway) ; 
huge Franklin Park, as foreign as the Bois (in Rox- 
bury, near Grove Hall) ; Chinatown (near the Boylston 
Street stations) which has spots that simply are Canton 
and a block or two away Syrian, Armenian, Russian, 
Jewish, Greek, Italian and other outlandish restaurants ; 
the solid negro settlement around Northampton Street, 
redolent of fried chicken; Commonwealth Avenue, still 
tremulously aristocratic in spots; South Boston, virile 
and picturesque, famous for many matters including its 
L. Street baths and its fine Aquarium. You can’t see 
it all this time. But come again. 


HIGH LIGHTS 


How to arrange the information about tours and 
places? First, I think, to list the must sees. 

1. A general view of the city. You can get it 
from the top of any of the tall buildings. The super- 


intendent will usually oblige, but there are no tall build- 
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ings in Boston, at least none above twelve stories except 
the United Shoe Machinery Company Building at 140 
Federal St., the building at 75 Federal Street, neither 
of them real giants and standing on low land, and the 
Custom House tower, looming over the city from almost 
every standpoint. It is on Federal land and so can 
violate the height ordinance. But you can get a nice 
view from the buildings on Beacon Hill. Try 43 Tre- 
mont Street. It is easy to find and has a good roof. 
Ask any lawyer in the building to point out the lay of 
the land. They will be glad to oblige and perhaps send 
an attractive secretary to do the pointing. 

2. Faneuil Hall and the Old State House. They 
are near each other and can be seen in succession 
Always open except Sundays. Faneuil Hall is still en 
titled to be called the Cradle of Liberty for no legal and 
lawful group is refused permission to use it free. Even 
the Communists can use it to abuse the Capitalist sys 
tem and stick out their tongues at the bankers. The 
Old State House, at the head of State Street, is what 
the movie people might call the most glamorous build- 
ing in New England. It is a jewel-case of pre-Revolu- 
tionary memories and heirlooms. 

3. Harvard University. All Harvard men will 
protest that this should be numbered one instead of 
three, but—well, let it pass. As all roads and all crowds 
will lead to Cambridge during your stay on account of 
the ter-centenary celebration, and as there will be guides 
and friends and books galore on the subject little need 
be mentioned here. Lest, however, in the confusion 
you may be baffled, let it be said that the best way to 
get there is to take the Park Street subway to Harvard 
Square, or rather the Park Street under subway, which 
is reached by going down a flight beneath the older sub 
way. Ask your way to the Agassiz Museum and find 
the Glass Flowers. Somehow they are the most talked 
about feature in Harvard, perhaps in Massachusetts 
This ought not to be so, but it is. The Harvard Yard, 
with its old dormitories and its old and new academic 


structures, not forgetting the Langdell Law Building 
and the Widener Library and the Chapel, and 


across the street the Sanders Theatre and the Ger- 
manic Museum filled with plaster imitations of art 
objects in many materials (you will not believe that 
they are plaster), and the Fogg Art Museum, one of 
the best in the country especially for primitives are all 
musts. But there are so many others that may be musts 
for you, laboratories, other museums, residences, statues 
(John Harvard’s has been moved to the Yard because 
the students used to paint it red after every football vic- 
tory. It is only an imaginary portrait anyway since no 
one knows what he looked like.) But the friends and 
guides will tell you all you want to know. Not far 
from Harvard, on the banks of the Charles (anyone 
will tell you what street car to take) is the Institute 
of Technology of great interest to scientists and the 
science-minded. It is, of course, one of the finest in 
the world and has been enriched by donations of many 
millions from many philanthropists. It is not a part of 
Harvard though it came near being so once and has a 
Harvardian flavor. People who like to see wheels go 
round and hear the crash of electric currents and smell 
strange acrid odors will enjoy looking in. 

4. A drive through the Boston Park System 
should come next, I think. It is said to be seventeen 
miles long and you will have to get someone to take 
you in a car if you want to see all of it and see it prop- 
erly. You should go along Beacon Street, past the 
Common and Public Garden, through Arlington Street 
to Commonwealth Avenue, through the Avenue to Ken- 
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e Square, through the Fenway and Riverway to 
Jamaicaway and the famous Arnold Arboretum, 
oss to Franklin Park, through the Park and around 
the Forest Hills end, and then, if you want more, up 
Washington Street, through Roslindale and West Rox- 
bury to the Blue Hills Reservation and so to the Great 
Blue Hill, Houghton’s Pond and Ponkapoag Pond, the 
former home of a famous author. of the last (or is it 
le generation, Thomas Bailey Aldrich. That will 
hll your lungs with the slightly salted, bracing New 
England air and your soul with beauty. There is more 
{ the same kind of scenery whichever way you go, that 
to say, the same kind but different, for, like the cli- 
nate, there is a sort of consistency in it, but nothing 
monotonous. You can go straight to the Blue Hill by 
iuto if you like without a guide by following the Fen- 
vay (which you should be able to find by this time) to 
west Hills, then through Franklin Park to Blue Hill 
\venue, then south through Blue Hill Avenue and 
Milton to the Hill. Or you can go by street car, taking 
i train at Park Street under to Ashmont Station, then 
1 trolley to Mattapan, then a bus to the Hill. There 
i can stop and climb easily to the top, nine hundred 
feet above sea level and the highest point on the At- 
ntic coast and you will see a view as grand and varied 
nd delightful as any in the Alps. 
_ 5. The beaches. For inlanders these are a never 
failing source of delight. Some have been known to 
take home bottles of sea-water as souvenirs. But 
ven to the old salts there is unusual charm as well as 
nvenience in the many sea-side resorts. There is 
South Boston and the Dorchester beaches, within half 
in hour’s ride of the heart of the city, Revere Beach, 
the bathtub of the masses, reached by trolley from the 
subway or by “Narrow Gauge” from the ferry on 





Atlantic Avenue (ask), Winthrop, a well kept but 
rather stony beach beyond Revere and so on up the 
North Shore to the exclusive ones. Then South from 
Boston by an hour’s boat ride to Nantasket’s smooth 
white sands and by train to points still further south. 
And by another boat a longer trip to Provincetown, 
quaint and old, and full of artists. In between is the 
“cape.” Take your pick, if indeed we have not already 
taken it for you by arranging a boat excursion for one 
of the days of the convention. If you are going to 
Plymouth you can take your dip there or on the way 
at Duxbury or plenty of other places. If you go to 
Quincy you can reach Hough’s Neck by a short street 
car ride. It’s the same ocean everywhere. All depends 
on whether you like to see lots of bathers, or fewer 
and more select, or hardly any. Also whether you 
want to be near the roller coasters and the hot dogs or 
alone with the rocks and the cursing surf. 

6. The Art Center. This is a collection of build- 
ings in the Back Bay and though they are grouped 
together and may all be actually seen in a half hour’s 
walk, each one deserves at least a day and some a life- 
time. There are people who go regularly to spend half 
an hour in front of a single picture or carving which 
they have grown to love, once a month or oftener, 
year after year. 

You take a subway car at Arlington, going west, 
and get off at Copley. There you may run into Trinity 
for a moment and see the finest of Richardson’s work 
and the best of LaFarge’s stained glass. Then across 
the street to the Public Library, a Venetian Palazzo 
on a brick canal. The Sargent Prophets, the Holy 
Grail of Abbey, the Puvis de Chavannes murals are the 
three best known features but there are a hundred 
others. Incidentally there are books and pleasant at- 
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tendants, interesting in themselves, to tell you about 
them. But out you go and into a Huntington Avenue 
car still going south. You pass the Christian Science 
Mother Church and group of fabulously expensive new 
buildings. Or don’t pass it. Get off and see the rooms 
and the unique hollow glass globe with the map of the 
world stained into it. You also pass Symphony Hall, 
one of the first, both chronologically and artistically, in 
the United States. The New England Conservatory of 
Music is on the other the street, and on the 
same side, a few blocks down, is the Boston Opera 
House, Eben Jordan s folly, for tuxurious as it is, it has 
never been open continuously and lately hardly at all. 
The Museum of Art is near it. Descend and enter and 
admire, for this is a true temple, lavish as Aladdin’s 
palace, housing priceless pieces and collections, the 
finest Japanese Art outside of Japan, unrivalled prints, 
marbles, cameos, glass, Egyptian objects, furniture, 
textiles, pictures of every school, old and new, all in 
carefully constructed rooms, appropriately furnished. 
There are whole chapels transported, whole temple 
halls from Japan, a whole English inn set down in a 
larger space. If you love beauty you will find room 
after room so full of it that to leave any one of them 
feels like a personal bereavement. Each visitor has his 
favorites, but there are some pieces that all tastes accept 
as high marks. The delicate Greek head of Aphrodite 
with its painted hair ; Rembrandt’s portraits of his father 
and of Dr. and Mrs. Van Tulp; in the same room the 
picture of a woman by Nicholas Maes; the monk of 
El Greco; the small canvas by Luini of Salome; oh, 
what’s the use! I offer the whole catalogue as Exhibit 
A and rest. 

lf you can tear yourself away in time go around 
the corner and visit the Gardner Museum in the Fen- 
way. In some respects it is the most remarkable house 
in America. Built partly out of parts of Italian palaces 
by a woman of exquisite taste and great wealth, who 
devoted her life and her powerful will to this collection, 
it houses not merely priceless gems but gems that are 
priceless, not merely for rarity but for beauty. No 
collection of postage stamps or autographs these. A 
blinding glass window, said to come from a French 
cathedral; a replica of Velasquez’s vivid red Pope, 
really a quite harmless person but suggesting all the 
sinister types of the renaissance; Sargent’s half-alive 
Jaleo, lovely Della Robbias, tiles, carpets, furniture, 
urns, reliefs, everything that skillful hands can make, 
pictures with histories worthy of volumes and in the 
heart of all the courtyard and garden surrounded by 
walls and balconies which seem desecrated when they 
hold anything less than beautiful Juliets in bright velvets. 

But coming back to earth, you had better make 
sure of the visiting days and hours before you start. 

7. Included in the “musts” out of deference to 
historians, sea-lovers and militarists is the waterfront. 
To those to whom the sea means only sea-sickness, to 
pacifists and to those to whom, like Mark Twain, a 
site is not a sight, this must may be only a might. But 
anyway—— ; 

The Navy Yard is near the City Square station 
of the Elevated. It is situated on Moulton’s Point 
where the British troops landed. There are more tablets 
marking more historical matters and a museum, and a 
naval library, and technical curiosities in the construc- 
tion of ships, such as the little wheel that measures an 
irregular area and another that measures the cubic 
contents of a ship in an infinitesimal fraction it would 
take to do it otherwise. There are war-ships of all 
kinds, usually, and jolly tars and sad-faced scientists 
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to show you around, but the great sight is the Constitu 
tion, Old Ironsides, whose tattered ensign was not torn 
down after all. From City Square you can go to North 
Station and change to an Atlantic Avenue train and get 
off at South Station from which the great piers are 
easily reached, also the Army Base and the site of 
Griftin’s Wharf where the Boston Tea Party was held 
It is on Atlantic Avenue, near Pearl Street and pleas 
remember it, because nine Bostonians out of ten will 
send you to another place where it didn't happen at all 
While you are about it you inlanders might notice the 
peculiar types of the waterfront that never seem to 
appear anywhere else, the foreign sailors and the native 
ones, the ship-fitters in their little shops where strange 
objects are for sale, the tiny sea-food restaurants, almost 
like the mess-room of a small craft. Adventure seems 
around the corner, and sometimes is. 

These are the musts. Then comes a long list of 


shoulds. The historically minded will want to see 
Bunker Hill and its monument. They can’t help seeing 
it from any elevated point. They can stand on the 
sacred spot if they want to go to Charlestown. They 


can climb up the monument. They can read volumes 
about it, but they will find the climb a hard one which 
few Bostonians have ever undertaken and the literature 
will make them worry about whether Bunker is Breed 
or Breed is Bunker. 

The Old North Church is sacred to Paul Revere 
and his house is near in North Square in the North 
End, not far from Faneuil Hall. Italians and Poles 
surround it and Jews for generations used to live nearby 
in Salem Street where they still have stores. The 
Church and Copps Hill burying ground in the neigh- 
borhood have several points of interest for the antiquary. 

The Old South Church is surely a “should” if 
not a “must.” Around it is wrapped an office building 
and near it on Spring Lane is the site of the first water 
supply. On every hand are tablets—the first child born 
in Boston, her residence ; the birthplace of Franklin ; the 
hangouts of the Quincy’s, the Yales, the Otises, the 
Hancocks, and ever so many people whose descendants 
are Revolutionists with a capital “R” but not with a 
small “r.” If you like tablets you can get full particu- 
lars at the Massachusetts Historical Society, 1154 Boy]l- 
ston Street. 

Reading graveyard inscriptions is a favorite out- 
door sport for visitors. There are some nice old ones 
at the Granary next to the Park Street Church (Brim- 
stone corner) and more next to King’s Chapel almost 
opposite. The stones read like a list of Who Was 
Who in America. 

Many of the historical “shoulds” would be “‘musts” 
if they were not so far out of town, but the homes of 
the Presidents at Quincy is only fifteen minutes from 
the South Station and Concord and Lexington are not 
much farther. Salem is well worth-while, about half 
an hour by train or auto. Plymouth is further, almost 
an hour by train, but a pleasant trip by motor. At all 
these places there will be local guides full of informa- 
tion and enthusiasm. If you have time to wander to 
Marshfield from Plymouth you will see the little cottage 
office of Webster and his grave. The sea is near and 
it is all typical New England. 

The “new” State House is a “should In front 
it is brick with a dome, reckoned the masterpiece of 
Bulfinch. At the sides it is marble, encroaching on the 
John Hancock residence. Inside it has an impressive 


Doric Hall, the new and ornate Hall of Flags with many 
paintings and statues, some of them really fine, and, 


(Continued on page 574 
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HE preliminary draft, by the Advisory Commit- much modified, however, by the doctrine of Swift v. 
T: the Supreme Court, of the new federal Tyson, 16 Pet. 1. It had no reference to procedure; 
rules of Civil Procedure makes radical changes and indeed there seems to have been no express pro- 

the existing procedure in common law actions in vision on that subject in the whole of the original 
the federal districts; but is substantially pat- Judiciary Act. But a few days thereafter, September 
terned on the existing rules of procedure now uniformly 29, 1789, there was passed a temporary “Act to regu- 


prevailing in equity cases in all districts. The new late processes in the courts of the United States,” the 
rules also mark a departure in the policy which has general effect of which was to assimilate procedure to 
been uniformly maintained since 1789 with respect to the then prevailing state practice. And this temporary 
the difference in legal and equitable procedure. In Act was given more deliberate statutory amplification 
short, the new rules in substance abolish this hitherto by Chapter 36 of the Acts of 1792, approved May 8, 
revailing distinction and substitute therefor “only one 1792, 1 Stat. 275. The later Act of May 19, 1828, 


orm of action and only one mode of procedure”; Chap. 58, 4 Stat. 278, made the same provision with 
saving only the right of jury trial “in suits at common regard to the assimilation of federal practice to state 
aw” as required by the Seventh Amendment, if sea- practice in districts situated in states which had sub- 


sonably demanded by a party to the case. sequently been admitted to the Union. It may be said, 

[he new rules also mark a departure from the by force of these Acts, common law procedure in law 
present practice in that they establish a uniform pro- Cases generally prevailed in the district courts until 
edure for all law and equity cases in all district courts the passage of the Conformity Act in 1872 which be- 
of the United States and the Supreme Court of the came section 914 of Revised Statutes and is now 
District of Columbia,’ in contrast to the present practice USCA Title 28, s 724. It provides, as you recall, that 
by which, under the Conformity Act (USCA, Title 28, “the practice, pleadings, and forms and modes of pro- 


724), the procedure in Jaw suits has in general con- ceeding in civil cases, other than equity and admirality 
med to the practice of the State in which the district cases, in district courts, shall conform, as near as may 
situated; while the procedure in equity has be, to the practice, pleadings and forms and modes of 

eretofore been regulated by the general rules promul- proceeding existing at the time in like cases in courts 


gated by the Supreme Court which were effective of record of the state within which said district courts 
February 1, 1913. are held, any rule of court to the contrary notwith- 
It is of some historical interest to note the statu- standing.” But in the meantime probably a majority 


t \ 1e vel pment of the common law procedure in the of the states of the Union, following the lead of New 
federal courts. The original Judiciary Act approved York in 1848, had adopted Code practice; and the 


September 24, 1789, sec. 34 provided “that the laws of Conformity Act was passed to assimilate procedure in 
the several states, except where the Constitution, law cases to the state practice as it then existed, as it 
Treaties or Statutes of the United States shall other- was deemed unduly inconvenient for a new generation 
vise require or provide, shall be regarded as rules of of lawyers to familiarize themselves with two systems 


lecision in trials at common law in the courts of the of procedure, common law and Code, which differed so 
; , eo rap 
nited States in cases where they apply.” This stat- greatly in detail. 











ite has now been brought forward into United States At the present time legal procedure is governed in 
Code, Title 28 sec. 725, and it is known, of course, as the majority of the states by their respective Codes 
the Rules of Decisions Act, the essential purpose of | which have in general the common feature of conform- 
vhich was to provide for the application of the sub- ing procedure at law and equity as near as may be, 
stantive law of the lex loci where properly applicable, consistent with the preservation of the right of jury 
- A trial. It is quite natural, therefore, that in the new 
*Address delivered at the Judicial Conference of the Fourth rules now proposed, where the one primary object is to 
Circuit, Asheville, N. C., June 4, 1936. achieve uniformity throughout the Union in the federal 
Since this address was delivered the name of thiscourt — o 
has beer hanged to the “District Court of the United 1. See Nudd v. Burrows, 91 U. S. 426; Chicago and 
States for the District of Columbia.” Northwestern Ry. Co. v. Kendall, (C. C. A. 8), 167 F. 62, 66. 
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courts, the new practice is assimilated to that of the 
Code states rather than designed to preserve the dis- 
tinctive common law procedure which still prevails in 
a relatively small minority of the states. 

I have been asked by Judge Parker to comment on 
the new rules as now proposed. I approach the matter 
from the standpoint of a district judge, of a few years’ 
experience, in a common law state. Let me say at 
once that personally 1 welcome this change in proce- 
dure, as a great forward advance for the future. The 
primary purpose of any set of rules for legal proce- 
dure would seem to be clarity and certainty in con- 
junction with possibilities of celerity in the despatch of 
business. The main purpose to be kept in mind is the 
convenience and saving of time of witnesses and parties 
and minimizing expenses of litigation so far as is con- 
sistent with the preservation of substantial rights of the 
parties, the fundamental feature of which is, of course, 
an orderly and deliberate, as contrasted with a hurried, 
hearing. The general scheme of the new rules is 
admirably consistent with these fundamental purposes. 
But in warmly approving their general scope and 
plan, I feel impelled to pay passing respect to the 
present existing legal procedure in Maryland as also 
entirely consistent with these essential requisites of 
legal procedure. It is of course well known as a matter 
of history that the technical forms of the old common 
law pleading and practice which prevailed in England 
and, to some extent in various states of the Union, 
prior to the English Judicature Act of 1873, cried 
aloud for reform. But the rigors and perversities of 
common law procedure had been much mitigated in 
many of the common law states of the Union even 
prior to the Judicature Act in England and much pro- 
cedural reform has since been enacted in this country 
in such states since then. At the present time in Mary- 
land substance and not form is respected and is con- 
trolling with respect both to pleadings and procedure. 
And an examination of the appellate decisions of the 
Court of Appeals of Maryland will indicate that at the 
present time questions of procedural matters as affect- 
ing litigation are relatively infrequent. Nor is there 
any undue delay in bringing cases promptly to trial. 
In short, without further elaboration or apology for 
common law procedure as now amended in practice, 
I would not say that the new rules are necessary, in 
Maryland at least, in the public interest. It does not 
follow, however, that the new rules will not be a 
real advance for the future. At present every lawyer 
has to familiarize himself with the separate proce- 
dural rules for law and equity. Clearly there is no 
longer any fundamental reason for this difference. It 
has been abolished in substance in England, the home 
of its origin. Uniformity of procedure both for law 
and equity and for all the federal trial courts, is a 
thoroughly desirable objective. 

I proceed now to the consideration of the new 
rules in more detail. In the first place, I presume 
no one will question the constitutional authority for 
the action proposed. The enabling Act of Congress 
was passed June 19, 1934 and is codified as section 
723 (b) and (c) of Title 28. The Supreme Court is 
authorized to prescribe by general rules the forms of 
process, writs, pleadings and motions, and the practice 
and procedure in civil actions at law, but without 
modifying substantive rights. And the Court is also 
authorized to “unite the general rules prescribed by it 
for cases in equity with those in actions at law so as 
to secure one form of civil action for both,” preserv- 





ing, however, the right of trial by jury as to common 
law under the 7th Amendment. It is known, of course, 
that the Supreme Court has determined to act under 
this latter power for uniformity in civil legal and equi 
table actions. There is, of course, no novelty in the 
idea of promulgation of court rules by the Supreme 
Court. Several of the early Acts already referred to 
expressly contemplated the governance of legal proce- 
dure by such rules. For equity cases, as already men- 
tioned, procedure has long been governed by general 
equity rules prescribed by the Supreme Court. Except 
as otherwise required by the Conformity Act, each 
district court has also been authorized to prescribe 
its own rules of procedure. Indeed there is much 
current persuasive authority for the proposition that 
courts inherently have the power to prescribe thei: 
rules of procedure. But assuming that Congress has 
the power to regulate the procedure in the inferior 
federal courts, it was long ago settled by the Supreme 
Court that this power could validly be delegated to the 
Courts themselves. (Wayman v. Southard, 10 
Wheat. 1). 

Probably the first impression from reading the 
preliminary draft of the new rules is that they are 
expressed with admirable clarity, precision and sim 
plicity of language. They apparently have been formu- 
lated first in substance from the standpoint of policy 
and then re-written by a committee on style. One is 
also impressed with the comprehensive scope of the 
subject matter which regulates the whole procedure in 
civil actions in law and equity from the issuance of 
the summons and the filing of the first paper in the 
litigation throughout every stage of its progress in the 
trial court and includes the procedure for appeal, both 
to the Circuit Court of Appeals and to the Supreme 
Court from the district court where respectively appli- 
cable under existing statutes. Perhaps the regulation 
of procedure on appeal, which itself introduces material 
changes in present procedure, was unexpected. Federal 
appellate procedure is now substantially uniform by 
virtue of applicable rules of the Supreme Court and the 
respective Circuit Courts of Appeals. The practice has 
become well established and is, I think, generally well 
known to those accustomed to practice in the federal 
courts. There would, therefore, seem to be less need 
for changes in federal appellate procedure than for the 
stages of an action prior thereto. Nevertheless as there 
is possibly some divergence in practice on particular 
points in different circuits, it was doubtless considered 
desirable to establish an entirely uniform system 
throughout all the circuits. In some respects, as | 
view the new rules, the procedure will be simplified 
and bettered as well as made uniform. I will again 
refer to this feature of the new rules later on. 

The comprehensive scope of the new rules is well 
indicated in the table of contents. The subject matter 
embraces the form and method of instituting suit, in- 
cluding the summons and filing of papers, and notice 
to defend, followed by provisions relating to the plead- 
ings, including form of complaint, answer, counter- 
claims and cross-claims, reply when required, and mo- 
tions during the progress of the case. There are also 
individual provisions regarding the capacity of parties 
to sue and be sued, the joinder of parties and claims, 
interpleader, intervention and survivorship of actions 
and substitution of parties. There follow detailed rues 
with regard to depositions, discovery and summary 
judgments and even more importantly, provision with 
regard to demand for or waiver of jury trial, method of 
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cases for trial, consolidation and severance, 
smissal without prejudice, manner of adducing testi- 


ny and evidence, abolition of formal severance, 
camination of jurors by the court and provision for 
ecial verdicts and interrogatories as well as rules 
lating motions for a directed verdict, instructions 
the jury and proceedings before a master. Then 


w particular provisions as to entry of judgments, 
sts, new trials, declaratory judgments, contents of 
appeal, stay of execution and injunction 
nding appeal. Included also are rules with regard 
provisional and final remedies and other special pro- 
edings, which include rules as to seizure of personal 
perty by attachment or in replevin, and with regard 
And finally, there are certain general 
iles regarding the district courts and the clerks, which 
lertake to distinguish between formal hearings in 
1 court and orders passed in Chambers and also 
vith regard to motion days, and the nature of books 
be kept by the clerk. 
Limiting the comment for the moment to that 
sed on a general survey of the changes accomplished 
y the rules as a whole, we find, as already indicated, 
it there is to be but one form of civil action for 
ises in law and equity and, generally speaking, it 
be said that the pattern of the new rules follows 
sely the existing equity rules with such addi- 
ns as are necessary to extend their operation to the 
newhat different procedural aspects presented by 
law cases. Nothing in the rules is intended to extend 
enlarge or otherwise modify the jurisdiction of the 
ederal courts either as to the general subject matter 
with respect to particular venue. Of course, pur- 
suant to the provisions of the enabling Act no substan- 
rights of parties are changed. But, as authorized 
the Act, the new rules when made effective will 
terially affect by entire abolition or by important 
lification, a large number of existing federal statutes 
ffecting procedural matter. The total number of sepa- 
ite rules is 94, which compares very favorably in 
evity with the eighty odd existing equity rules which 
ll, of course, be superseded. 
In commenting in more detail on the individual 
| particular rules, it is not my purpose, and would 
be compatible with the necessarily limited length 
| this paper, to submit observations as to each and 
ill of these rules. Many of them are not materially 
lifferent from the existing equity rules covering the 
me general subject matter. Particularly is this true 


with regard to the provisions regarding depositions, 


receivers 


liscovery, and masters’ practice. I shall, therefore, 
irgely limit comments on the individual rules to those 
which make the more important changes in suits at 


In some cases the Committee has suggested alter- 
tive rules and it may be useful for the Conference to 
nsider and express individual preference on the alter- 

natives. The first of the alternatives comes in Rule 3 
lealing with the method of commencing action. The 


lternatives suggested are that an action is commenced 
either (1) by the service of summons and complaint 
by an individual other than a court official or (2) by 
filing the complaint with the court and delivering the 
summons and copy of the complaint to the marshal. In 


Maryland we have never permitted individual and non- 
fiicial service of summons either to answer suits or 


bey subpoenas. Possibly this may color my very 
decided preference for the second alternative which 
requires that the suit must be commenced by filing 


papers in court with succeeding service of summons by 
the marshal. This seems to me to have many advan- 
tages over the former alternative. It requires greater 
formality, publicity, and certainty, the latter especially 
with regard to the time of institution of suit with its 
consequent effect upon limitations and priorities. On 
either alternative it is provided in Rule 3 that the action 
will abate after it has been begun, as to any defendant 
upon whom summons and complaint are not served 
within sixty days thereafter, unless within that period 
the court for good reason shown extends the time for 
service. This latter provision will impose upon the 
district judge the burden of signing very many addi- 
tional orders which would be passed from the nature 
of the subject matter practically as a matter of course. 
It seems to me quite unnecessary to impose this addi- 
tional duty on the judges when the same purpose can 
be accomplished just as well by an order from counsel 
to the clerk to renew the summons, which is in sub- 
stance the present Maryland practice. Here it may be 
appropriate to observe that the general effect of the 
new rules is likely to materially increase the amount of 
interlocutory matters necessarily presented to and acted 
on by the Judge, at least as contrasted with the present 
form of practice in common law procedures. I am 
aware that the summons by unofficial representatives 
of parties as distinct from summons through a court 
officer is the practice prevailing in some Code states; 
but the change now suggested in this alternative rule 
also makes a change in the present existing equity 
practice in that respect. 

Rule 4 provides for the form of summons and the 
method of service thereof on various classes of defend- 
ants such as the United States, State and Municipal 
corporations, other corporations, natural persons, in- 
fants and lunatics. Apparently it is contemplated that 
the summons shall be prepared by the plaintiff's 
attorney rather than by the clerk of the court and the 
summons shall notify the party summoned to answer 
within twenty days after the service of the summons 
and complaint, in this respect being similar to the 
present equity rule. And here it may be observed 
that elsewhere the new rules provide for the abolition 
of the expiration of terms of court as affecting time of 
performance of certain procedural acts. The summons 
may be served within the territorial limits of the State 
in which the district court is situated irrespective of 
whether the district is co-terminous with the state. 
But it is not intended to enlarge the jurisdiction of any 
of the district courts. One desirable feature of the 
rule is to provide a uniform and comprehensive method 
of service in all cases against the United States where 
at the present time there are differences in various 
statutes authorizing such suits. 

Rule 5 with Rule 51, regulates the issuance of 
summons for witnesses (in the rules called subpoenas) 
and allows them to be served on witnesses not only by 
the marshal or his deputy but by any other person not 
a party who is of sound mind and 21 years of age or 
over. At the request of any party subpoenas to secure 
the testimony of witnesses at a hearing of a trial shall 
be issued by the clerk and may be issued by him in 
blank and filled in by or at the request of the party 
and they must be served at any place within the district 
or without the district if within 100 miles of the place 
of hearing or trial; or by special order of court at any 
other place. Proof of service may set forth the 
manner, place and date of service and specify any 
papers served with the process and must be sworn to 
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when made by a person other than the marshal or his 
deputy. It is provided that refusal to obey the sub- 
poena when properly served shall be deemed contempt 
of court. Amendment of process or proof of service 
are to be allowed in the discretion of the court in the 
absence of material prejudice. This introduces a liber- 
ality, not to say looseness, with regard to the issuance 
of summons for witnesses which is not now permitted 
in Maryland practice. The present equity rule 15 
provides that the services of all processes shall be by 
the marshal or his deputy or by some other person 
specially appointed by the court or judge for that pur- 
pose, but not otherwise. 

Rule 7 provides for the enlargement of time for 
performing procedural acts, in the discretion of the 
court, with the exception of motions for a new trial 
and relief against accident and fraud, etc.; and of 
course, excepting the time for taking appeal is provided 
by statute. It also abolishes the effect of the expira- 
tion of the term in this connection, and provides that 
when the time for doing a particular act expires on a 
Sunday or legal holiday, the time shall include the 
next succeeding day that is not Sunday or a legal 
holiday. 

As already indicated, the pleadings in the one form 
of civil action are substantially the same as those now 
provided for in the equity rules. They consist of the 
first pleading called a complaint, an answer, and, where 
applicable, a reply, and such further pleadings as the 
court may order. There is also appropriate provision 
for counter or cross-claims and answers and replies 
thereto. But all other papers or pleadings in the case 
are presented by simple motion which must be in 
writing unless made in open court during the trial of 
the case. A definitely new provision is made to cover 
the situation where a defendant causes a third party to 
be summoned to answer his claim, and this is called a 
third party complaint. The third party when sum- 
moned shall file an answer thereto. No technical forms 
of pleading or motion shall be required ; and demurrers 
and exceptions for insufficiency of a pleading shall not 
be used. Every pleading shall be personally signed 
by attorneys of record, but it is not required to be 
verified or under affidavit unless by specific rule or 
statute. The signature of the attorney is to be con- 
sidered a certificate by him that he has read the plead- 
ing, believes there is good ground for supporting it and 
that it is not interposed for delay. For violation of 
this rule an attorney may be held in contempt of court 
or subjected to other appropriate disciplinary action, 
and similar action may be taken if scandal or indecent 
matter shall be inserted. If the party is not represented 
by counsel he shall individually sign the pleading on 
the same conditions. 

The present very salutary provisions of the equity 
rules with regard to the form and contents of plead- 
ings as to caption, paragraphing and incorporating 
exhibits by reference are substantially duplicated in the 
new rules. The pleading is to be properly paragraphed 
and separate claims when founded upon distinct trans- 
actions and defenses other than by way of denial are to 
be separately stated in separate counts of the plead- 
ing. Reference without copying in extenso may be 
made to parts of prior pleadings. All pleadings are 
required to be concise and direct but the case of the 
parties (whether plaintiff or defendant) may be stated 
alternatively or hypothetically. All pleadings are to be 
liberally construed for the purpose of effectuating sub- 
stantial justice between the parties. Here again the 








present equity rules are largely reiterated. When a 
fraud is alleged the circumstances must be stated with 
particularity but malice, intent, knowledge, or other 
condition of mind may be averred generally. The 
common counts, a familar concept of common law 
pleading so vague in their language but familiar in 
practice may still be used subject, however, to the 
power of the court to order a fuller statement. 

The complaint to be sufficient must contain (1) 
a short and plain statement of the grounds upon which 
the court’s jurisdiction depends; (2) a short and plain 
statement of the claim showing the plaintiff is entitled 
to relief, and (3) a demand for relief to which he 
deems himself entitled. And the answer or reply or 
other pleading is sufficient if in short and plain terms 
its contains a denial or avoidance of each claim asserted 
in the pleading to which it is responsive. Here, as in 
the present equity rules, it is evidently intended to put 
emphasis upon brevity in pleading. It is hoped the Bar 
will adapt itself more literally to the requirements of 
the rule in this respect than is the present general 
observance thereof in equity pleading. 

All defenses based on alleged defective service, 
venue or jurisciction must be raised by the defendant 
at one time by motion filed before answer which shall 
constitute a special appearance without being called 
such, and shall be decided as a preliminary matter. If 
not thus made it will be waived although the court 
may at any time of its own motion raise the question 
of its own jurisdiction. Other defenses on the merits 
are to be made in the answer or in a reply when that 
is allowed. An isolated point alleged in the pleading 
may be decisive of the case. It may be set for hearing 
on the pleadings and followed by appropriate action of 
the court including entry of final judgment; but with 
right of amendment when deemed necessary. This rule 
(No. 16) is a desirable clarification of present equity 
rule 29 concerning the application of which we recently 
had a case in this Circuit. Provision is made for a 
motion for judgment on the pleadings which may be 
filed within ten days after the pleadings are closed. 

Demands for bill of particulars or motions to 
make pleadings more definite and certain or motions to 
strike out parts of pleadings are permitted with five 
days generally provided for further pleading after de- 
termination thereof. 

Rule 19 introduces a new feature of practice simi- 
lar to that allowed in admiralty by rule 56; that is to 
say, allowing the defendant to implead a third party. 
When a counter-claim is asserted by the defendant 
against the plaintiff the latter may also cause a third 
party to be brought in under circumstances which 
would authorize the defendant to do so pursuant to the 
rule. In addition to the flexibility of the admiralty 
practice in this respect, it is pointed out by the Com- 
mittee that a very liberal procedure with respect to it 
has developed in England and in some American state 
jurisdictions. And it has to some extent been hereto- 
fore applied in federal courts under the Conformity 
Act where the state practice permits it. It has worked 
well in admiralty and will doubtless be equally flexible 
and feasible in many types of law suits, including very 
possibly what in England is referred to as “running 
down” cases and which here are generally referred to 
as “automobile” cases. 

Another innovation in common law procedure is 
afforded by Rule 22 regarding amended and supple- 
mental pleadings. It is provided that pleadings are to 
be deemed amended to conform to all evidence at the 
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is received without objection. Another 
; ition (by Rule 23) is that the Judge upon motion 
. or upon his own motion, may, after in 
he pleadings, determine that certain issues 
eated thereby are not in real and substantial 
thereupon limit and specify the issues as 
dispute. But the court in its 
etion may refuse to entertain such a motion. 
Rule 28 provides a more liberal and flexible prac- 
rpleader, and permits what heretofore has 
some times referred to as a bill in the nature of a 
pleader where the plaintiff avers that he is 
liable in whole or in part to any or all claimants. 
lefendant may also obtain an interpleader by 
s-claim or counter-claim. Point is given to 
interpleader by the liberal provisions of 
rules with regard to the joinder of parties, 
in which respect is also made very liberal 





: vhich there is such 


[ pass without extended comment rules 31 to 44 
lepositions, discovery and summary judg- 

For the most part the equity rules now existing 
enerally followed and the new rules in this 

sent little that is not commonly known in 

both Code States and liberalized common 

lure. But in reference may be 
Rule 42 which provides for a motion for 
udgment upon the pleadings, depositions 
ons. On such a motion, where the judge 


passing, 


that there is no substantial issue of fact affect- 
of the moving party, he shall give judg- 

rdingly. This proposed rule seems to have 
need largely by the recently published 


English rule under the Judicature Act of 1935. And I 
ill add that it is evident from the annotations accom- 
preliminary draft that the Committee has 
ny respects influenced largely by these re- 
English rules 
now to the new rules affecting more par- 
he procedure in the actual trial or hearing. 
st conspicuous departure from present 
with regard to the right to a jury trial. It 
be recalled, of course, that the 7th Amendment 
ides: “In suits at common law, where the value 
rsy shall exceed $20, the right of trial by 
be preserved, and no fact tried by the jury 
therwise re-examined in any Court of the 
ites, than according to the rules of the com- 
And, of course, it is well known in federal 
v suits the jury trial is required as a matter of course 
parties waive it in writing or. by oral stipu- 
pen court. And if it is otherwise waived 
portant restrictions on the scope of a sub- 
uppeal. New Rule 45 preserves, of course, as 
the enabling Act, this right to a jury trial 
given by the 7th Amendment. But if desired, it 
t be affirmatively demanded. The method of doing 
is by serving upon the other parties to the case 
l thin a specified time (which is at present 
iately dependent upon the form of other 
rules to be adopted regarding the commencement of 
tion), and the failure to serve the claim consti- 
of a jury trial. The claim may specify 
tried by the jury; otherwise the jury 
s to try all issues of fact. Ifa jury trial is demanded 
is to only certain issues, the other party may within 
such lesser time as the court may order, 
ury trial of any other or all issues of fact in 
The claim once made may not be withdrawn 


sot 


re the mi 


a REN aD SUI 


esa W ver 


he issues to be 





without the consent of the parties. This limitation of 
right to a jury trial in civil cases by requiring an 
affirmative demand therefor is not unusual now in 
practice in many of the States. 

In Rule 46 it is provided that where a jury trial 
has been duly claimed in a case, it shall be entered 
upon the docket as a jury case and shall be so tried 
unless the parties or their attorneys by written stipu- 
lation filed with the clerk or oral stipulation made in 
open court, consent to a trial by the court without a 
jury; or the court, upon motion, or of its own initia- 
tive, may find that a right of jury trial of some or all 
of the issues does not exist under the statutes or the 
Constitution of the United States. However, the court 
in its discretion or upon motion may order any issues 
to be tried by a jury although no right to trial by jury 
exists either because not originally demanded or be- 
cause of waiver by the parties. The court may also, 
in accordance with present permissible chancery prac- 
tice, submit issues to a jury for an advisory verdict. 
When certain issues are to be tried by a jury and 
others by the court, the court may determine the se- 
quence in which such issues shall be tried. In the 
latter respect the now prevailing practice arising out 
of the recent Acts of Congress permitting equitable 
defenses in law suits seems to be to try the equitable 
issues (which are tried by the court) first. It appears 
from these rules that the mere claim of one of the 
parties to a jury trial is not conclusive in favor of that 
procedure; and that the ultimate decision in any case 
and as to any issue in any case as to whether the trial 
shall be by the court or by the jury, is left with the 
judge. The point to be importantly noticed, however, 
is that the right to the jury trial may be irretrievably 
lost unless affirmatively and seasonably demanded. 

Rule 47 deals with placing cases on the trial cal- 
endar. It is submitted in the alternative. The first 
alternative is that the court shall by rule provide (1) 
for placing cases on the trial calendar after the plead- 
ings are completed and without further action of the 
parties, or (2) upon action of a party and notice to 
the other parties. The alternative suggested is that 
after the pleadings are completed any party may cause 
the action to be placed on the trial calendar and 
brought on for trial by giving notice to the other parties 
and filing it with the clerk. With respect to this sug- 
gested rule, I submit the comment that it should be 
omitted entirely as the matter is one essentially proper 
for local rules of court which must be governed largely 
by local conditions in the particular district. 

Rule 48 prescribes the conditions on which an ac- 
tion may be dismissed without prejudice by the plaintiff 
or by the court respectively. It is submitted in al- 
ternative form but the alternative is suggested only as 
preferable in style. I infer that the rule is intended to 
include the regulation of the right to a voluntary non- 
suit by the plaintiff at the end of testimony in a trial, 
(although it does not use this very commonly known 
expression) especially as the rules do not otherwise 
seem to cover the matter of non-suit, which, of course, 
is an important feature of trial practice in law suits. 
In Barrett v. Virginian Railway Co. 250 U. S. 473, 
the Supreme Court held that under the Virginia legal 
procedure a directed verdict for the defendant was not 
permissible in the federal court where the state prac- 
tice authorized the plaintiff to take a non-suit. I would 
suggest the desirability of language in the rule ex- 
pressly referring to the conditions on which a non-suit 
may be granted or refused if, as I infer, the rule is 
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If not so intended, then 
I would suggest the formulation of a rule upon the 
precise subject matter. 

Rule 50 deals with testimony and evidence at the 


intended to cover the matter. 


trial. In general it contains no surprises. Oral testi- 
mony in open court is to be the rule and not the excep- 
tion. The competency of witnesses is to be judged by 
the law of the State. The admissibility of evidence is 
to be that applied in federal courts in equity cases and 
also all evidence which would be admissible under the 
statutes and decisions of the State. Hostile witnesses 
may be examined as if under cross-examination. Errors 
in the admission or exclusion of evidence shall not be 
sufficient -for a new trial or reversal on appeal in the 
absence of material prejudice to substantial rights. 

Rule 52 introduces an innovation by abolition of 
formal exceptions to rulings or orders of the court 
and provides: “But it shall suffice for all purposes for 
which an exception has heretofore been necessary that 
an objecting party shall, at the time the ruling or order 
of the court is made or sought, make known to the 
court the action which he desires the court to take or 
his objection to the action of the court; and if a ruling 
or an order be made without a party having an oppor- 
tunity to object thereto no objection need be made 
by him.” The rule is obviously of importance only 
with regard to appeals. At the present time errors 
apparent on the face of the record need no exception 
but of course rulings on evidence or instructions to the 
jury when complained of must have been excepted to 
and must be embraced in a bill of exceptions. So far, 
therefore, as the abolition of exceptions to errors on 
the record are concerned, the proposed rule merely 
states the existing appellate practice; but I infer the 
rule was formulated to cover the matter of exceptions 
to evidence and instructions to the jury as well as 
matters of record proper. It is not entirely clear to 
me that if such be the scope of the proposed rule, it is 
entirely an improvement. The noting of an exception 
at the present time with respect to rulings on evidence 
has a real place of importance in the trial in relation 
to a subsequent appeal. It serves to pointedly bring 
to the attention of the court the objection to the ruling 
on evidence or the instruction to the jury. In the 
course of a trial there are very numerous objections 
to evidence, most of which in practice in the federal 
courts are ruled on without argument of counsel,, un- 
less specially invited by the court. It thus happens 
that many rulings, in a long trial, are decided with- 
out much deliberations. otherwise the trial would be 
unduly protracted. If it is intended by the proposed 
rule to open up all the testimony objected to in the 
trial, appeals will be encouraged and appellate pro- 
cedure encumbered or made more prolix. This does 
not seem to me to be desirable, of course the provision 
of the former rule as to the limited effect of the tech- 
nical errors of admission or rejection of evidence 
would still be operative and furnish some limitation 
to the encouragement of appeals or the multiplication 
of assignments of errors. But despite this it seems 
to me the preservation of the present requirement of 
exceptions to rulings on the testimony and instruc- 
tions to the jury should be preserved. 

Rule 53 confirms authoritatively what is now the 
general practice in the federal courts in limiting the 
examination of jurors to questioning by the court as 
distinct from examination by counsel, which prevails 
in the practice in some states. It also extends the 





provision for alternate jurors now provided for by Act 
of Congress in criminal cases, to civil jury trials. 

Rule 54 is probably only declaratory of the exist 
ing law in permitting the parties to stipulate that a 
jury may consist of less than 12, or that a verdict or a 
finding of a stated majority shall be taken as the 
verdict or the finding of the jury. 

Rule 55 provides for special verdicts and answers 
to interrogatories propounded to the jury with regard 
to one or more issues of fact in the case. This is a 
practice now prevailing in some of the States. It was 
some years ago authorized in Maryland by a particu- 
lar statute but the practice under it was found unsatis- 
factory and the statute was, after a few years, repealed 
The rule is, however, permissible and not mandatory in 
form, and this flexibility in jury trial practice may be 
very desirable in particular cases. 

Rule 56 with regard to motions for a directed ver 
dict deals with a matter of procedure which has here 
tofore given difficulty in federal practice. The rule as 
proposed requires that the motion must state the spe- 
cific grounds therefor. It further provides that when 
the motion is made at the close of all of the evidence 
and is not granted “the court shall be deemed to have 
reserved decision thereon and to have taken the ver- 
dict subject to a later determination of the questions 
involved.” After the jury’s verdict or before it, upon 
determination of the reserved question the court may 
order judgment as if the requested verdict had been 
directed, or may order a new trial, or may order 
judgment upon the verdict, or judgment as if the 
requested verdict had been directed, or a new trial 
This I understand is the practice prevailing in Penn- 
sylvania and possibly some other States, of entering 
judgment non obstante veredicto. It is not entirely 
obvious why the proposed rule requires the presump 
tion that the trial judge has reserved decision on all 
non-granted motions for a directed verdict. It would 
seem really preferable to require the trial judge to state 
that the judgment may be entered non obstante vere- 
dicto; otherwise wherever the Judge refuses an in- 
structed verdict he is required thereafter to give af- 
firmative attention to the matter of entry of judgment 
which otherwise would be automatically, at least in 
common law states, and indeed in accordance with the 
new rules also, entered by the clerk on the docket in 
due course. In present practice in most states if a 
motion for a new trial is filed the Judge has the power 
to set aside the verdict but can not enter a judgment 
contrary to the verdict without an actual new trial. 
The rule as proposed is presumably intended to over- 
come the difficulties indicated by the Supreme Court 
in the recent case of Baltimore and Carolina Line v. 
Redman, 295 U. S. 654, and in Slocum v. New York 
Life Ins. Co. 228 U. S. 364. The Committee in its 
note to the Supreme Court upon the rule is evidently 
in doubt as to whether the rule as formulated escapes 
the difficulty resulting from the requirement of a jury 
trial by the 7th Amendment. It is, therefore, sug- 
gested that it may be necessary to add a proviso as 
follows: “Provided that in actions where there is 
right to trial by jury under the 7th Amendment to the 
Constitution, the court shall not, without consent of the 
jury, reserve the question of the sufficiency of evidence 
to support a verdict in favor of any party who shall 
object to such reservation.” The thought of the Com- 
mittee seems to be that at common law prior to 1789 
the Judge had the power to reserve his ruling on the 
motion for a directed verdict, and afterwards enter 
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igment thereon, as he determined the law of the 
veredicto, if the jury consented. 
the new rules may validly restore this an- 
nt practice. If permissible, I agree with the Com- 
ttee that the proposed rule is desirable. But the 
curs that in modern concept, (and after such 
time has elapsed since this power was exer- 
right to give this consent is rather that of 
ties, than of the jury, whose consent if asked 
| in most cases be only perfunctory. 
[he rule also removes another difficulty in pro- 
regard to directed verdicts. The pro- 
s that “the motion for a directed verdict if not 
ted is not a waiver of trial by jury even though 
parties to the action have moved, each for a di- 
ted verdicct.” As is well known, the existing prac- 
e in such cases is to much limit the scope of the 
peal by the defeated party. 
Rule 57 entitled “Instructions to Jury: Objections” 
ls with another important point in federal trial 
tice At the present time the practice varies in 
rent districts as to the time of the judge’s charge 
the jury—whether before or after argument by 
unsel. I had the opportunity to discuss this matter 
years ago before this Conference. The rule as 
formulated provides mandatorily that the charge 
jury shall be after the arguments of counsel are 
There are of course both advantages and 
lvantages in either practice. For many years the 
land practice has been contrary to the now pro- 
rule. It is probable, however, that it is better 


’ hstante 


lure wit! 
ire \ 


Committee has pitched upon the rule which re- 
res the charge after argument of counsel, I am sure 
t we in Maryland will accept the decision gracefully. 

rule, however, notes and endeavors to obviate 

I It thus provides that 
urt shall, so far as is practicable, inform counsel 

its proposed actions on instructions as to the law 
ry to the arguments of counsel to the jury. This of 
urse will not be difficult to comply with. But the 
has another provision which will cause some in- 
nience and delay in submitting the case to the 

It relates to objections to the charge which must 
specifically made before the jury has retired. The 
e provides as follows: “But opportunity shall be 
en to make such suggestions out of the hearing of 

jury.” This is the point that will give some in- 
It requires either that the Judge shall 
to Chambers with the lawyers and with the 
grapher and have the objections there noted, 
ilternatively the jury will have to be sent from the 


irt room and recalled before the case is finally given 
hem and before their discussion begins. It is far 
mpler for the trial judge to hear the objections in 


e presencce of the jury and to reply to them sev- 
and respectively as made. If this is not done it 
iy be that the judge will be obliged to have the 

her write up the objections, especially where 


harge to the jury, or otherwise the Judge 
lf will have to make notes of the several ob- 
und then recall the jury for a supplemental 


harge. As I say, the present practice is far more 


in dealing with the objections in the presence 
simultaneously with their oral presentation 
On the other hand, I appreciate of course, 


he fact that counsel have at times given expression 


T¢ 


» the thought ( (and this is probably the reason for the 


provision in the proposed rule) that making objections 
to the charge in the presence of the jury is apt to 
prejudice their case and presumably this is empha- 
sized when the objections come at the very end of the 
whole case. 

Rules 63 and 64 deal with costs and judgments, 
both final and by default. As a matter of terminology 
the term “judgment” as here used supersedes the “de- 
cree” as previously used in equity procedure; and 
this, I understand, is true throughout the new rules. 
The form of the judgment is apparently made con- 
formable to present common law rather than to Code 
practice because it is provided “a judgment or order 
shall not contain recital of any pleading, report of any 
master, or the record of any prior proceedings.” 
Judgments by default for want of proper pleading may 
be entered by the clerk without special order of the 
Judge where the plaintiff’s claim is liquidated or can 
readily be liquidated by simple proof by affidavit. In 
other cases application must be made to the court for 
the default judgment. If the plaintiff’s claim cannot 
readily be liquidated the Judge is authorized to hold 
a hearing with or without a jury or order such refer- 
ence as may be necessary or proper. A final judg- 
ment may be entered against one or more of the parties 
upon the determination of the issue or issues as to them 
and prior to the final termination of the case as a 
whole, and such final judgment as to one or more, but 
not all, the parties may be appealed from at once with- 
out waiting the disposition of the whole case. The 
final judgment to be rendered may “grant all the re- 
lief, both legal and equitable, to which a party is en- 
titled upon the merits of the case,” including a de- 
ficiency judgment in mortgage foreclosure. The allow- 
ance of costs in all cases except where otherwise pro- 
vided by statute or rule is to be in the discretion of 
the court. This is, of course, now the rule in equity 
but it changes the rule at law where the present gen- 
eral practice is that costs follow the judgment except 
in cases against the United States. The change is 
manifestly in the interests of flexibility and would seem 
to be a wise one in the administration of justice. 

Rule 65 regulates the procedure in motions for 
new trials. New trials in jury cases are to be granted 
for any of the reasons for which new trials have 
heretofore been granted in actions at law; in other 
actions, for any of the reasons for which re-hearings 
have heretofore been granted in suits in equity. And 
it is provided that a new trial may be granted in re- 
spect to any and all of the parties and on all or part 
only of the issues. In the latter respect the practice 
will be found new in many states, as Maryland, where 
partial new trials are not customary. As the matter is 
discretionary with the court the rule as proposed adds 
desirable flexibility to the practice. Thus in a tort 
case where the jury has found a verdict for the plain- 
tiff in a sum regarded as excessive but where the 
Judge is satisfied that the proof of liability was entirely 
satisfactory, he may limit the new trial to the amount 
of damages only. If, however, the verdict of the jury 
as to amount would seem to have been the result of a 
compromise in the jury room and the question of lia- 
bility at all is doubtful, it would seem the discretion 
in granting a new trial should be properly exercised 
only by granting a new trial on both issues of lia- 
bility and damage and not merely on the issue of dam- 
ages, provided a new trial is granted at all in such a 
case. The motion for a new trial in jury cases must 
be within ten days after the service of order for judg- 
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ment and it must state the grounds on which it is 
based. If it is to be made on affidavits, these must 
be served upon adverse parties within ten days there- 
after and the latter have ten days to serve counter- 
affidavits; but these periods of time may be extended 
by the Judge to not exceeding twenty days. A new 
feature is introduced by the provision that if the mv- 
tion for a new trial has not been determined by the 
court within sixty days from its service, it shall be 
deemed denied unless an order is filed extending the 
time. The court is also empowered on its own mo- 
tion at any time within ten days from verdict or judg- 
ment, to grant a new trial. 

Rule 66 provides for relief from judgments or 
orders. Clerical errors may be corrected at any time 
by the court on its own motion or by motion of a party 
and on such notice as may be ordered. Before the 
expiration of time for appeal judgments may be 
stricken out on the grounds of accident, mistake, sur- 
prise, inadvertence, fraud, misrepresentation or other 
misconduct of an adverse party; or material evidence 
newly discovered and not previously discoverable with 
due diligence. This rule proceeds upon familiar 
grounds and introduces no new principle. It is, how- 
ever, provided that if such grounds for relief against 
a judgment are known to exist during the period 
within which a motion for a new trial could be made, 
then the latter will be the only proper procedure. The 
rule does not prohibit an independent action to enjoin 
a judgment. 

Rule 67 subjects the present statutory provision 
for declaratory judgments to the procedure provided 
for in the new rules. The existence of another ade- 
quate remedy shall not ‘preclude this relief. The court 
may order a speedy hearing and advance the cause 
on the calendar. 

Rule 68 imposes a new burden upon the district 
Judge to make findings of fact in all non-jury cases 
including rulings on interlocutory injunctions. It is 
provided that the court shall find the facts specially 
and state separately its conclusions of law thereon, 
but, and this is very important, the rule provides that 
the findings of fact in such cases “shall have the same 
effect as that heretofore given to findings in suits in 
equity.” Here I find myself in very definite disagree- 
ment with the recommendations of the Committee. 
The policy involved far transcends a mere rule of 
procedure. With respect to the effect of findings of 
fact hy a Judge, in a law suit as distinct from equity, 
the new rule introduces a radical change. The argu- 
ment of the Committee in support of its recommended 
treatment of the subject is that it promotes uniform- 
ity in appellate procedure with respect to all non-jury 
tried cases. But this, I think, is not sufficient to justify 
such a radical change, which runs counter to long well 
established principles as to the effect of findings of 
fact in law suits. It will be remembered that in the 
discussions attending the adoption of the Constitution 
the prevailing view emphasized the great importance 
of the finality of jury verdicts, and the 7th Amend- 
ment definitely provided therefore by saying that “no 
fact tried by a jury shall be otherwise re-examined in 
any Court of the United States, than according to the 
rules of the common law.” The Committee of course 
recognizes the binding force of this Constitutional pro- 
vision and gives effect to it. But when in a common 
law case the parties waive a jury trial the rule as 
proposed provides that the findings of fact made by 
the district judge may be re-examined as they now may 





be in equity cases. I submit that if the rule of uni- 
formity is regarded as impelling, the provision should 
be reversed and the rule in equity appellate procedure 
should itself be changed by giving finality to the find- 
ings of the district judge in all cases, whether essen- 
tially legal or equitable, where there is evidence to 
support the findings. Only in this way can complete 
uniformity be achieved, as a jury verdict must still 
have finality, if there is substantial evidence to sup- 
port it. 

The mere fact that the parties have waived a jury 
trial ought not to put the appellant in a better posi- 
tion than he otherwise would be. This was expressly 
recognized in the recent Act of Congress of May 29, 
1930, (codified as USCA, Title 28,s.773), which, in 
regulating the scope of appeal in law cases tried with 
out a jury definitely provided that “the finding of the 
court upon the facts, which may be either general o1 
special shall have the same effect as the verdict of the 
jury.” Surely the findings of fact by a judge ought 
to have no less weight than the findings of a jury, espe- 
cially as the parties have by preference stipulated that 
he shall make the findings. Presumably he is at least 
as well qualified as the jury to find the facts and the 
parties by their stipulation have expressed the pref- 
erence that he shall do so. The question may be point- 
edly asked whether it is wise policy to definitely attri- 
bute to the trial judge less authority than is given to a 
jury in finding facts. And surely the trial judge ought 
to be considered to be in a much better position to de- 
termine issues of fact, where he sees and hears the 
witnesses, than an appellate court which gets its im- 
pressions from a cold printed record. We must also 
bear in mind that a typewritten or printed report of a 
trial when read often makes a materially different im- 
pression than that received by the trier of facts as an 
auditor of testimony heard from the lips of witnesses. 
The nature of the case, the appearance and demeanor 
of the witnesses, the way in which the testimony is 
adduced and the various incidents of the trial all have 
a cumulative effect in impressing the trier of the facts 
as to what is the ultimate fact to the found. This 
atmosphere cannot often successfully be reproduced 
in an appellate court. The new rule would take from 
the judge even that finality as to findings of fact 
which is now accorded to the findings of administra- 
tive tribunals except on constitutional questions. It 
seems to me the heavy burden of persuasion is on the 
proponent of the rule that has this result. Perhaps 
my point of view may be thought to be somewhat 
colored because it is advanced by a district judge. It 
does indeed tend to derogate from the importance of 
his judicial function although obviously this of itself 
should not be the controlling consideration. 

But apart from these considerations, in my opin 
ion certain distinct disadvantages would flow from the 
adoption of the rule. The present tendency is to en- 
courage the waiver of jury trials in civil cases. The 
proposed rule, I think, would materially promote a 
counter-tendency. Plaintiffs, especially in damage 
cases, are likely to be slow to waive a jury if they 
thereby in effect subject themselves to an appeal by 
the defendant on the facts. And if the rule is adopted 
it will almost certainly follow that appeals in non-jury 
law cases will be much increased, with the hope of ob- 
taining a reversal on the facts if not on the law. Under 
the present practice the great majority of law suits 
are effectively and finally terminated by the verdict. 
Without having presently available statistics, I ven- 
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ture the m that appeals in equity and admiralty 
ases, where the facts are open on appeal, are pro- 
portionately much more numerous than in law cases 


where the findings of fact are not subject to revision 


on appeal. Furthermore, the tendency will be to in- 
crease and not diminish the size of the record because 
if the facts are open on appeal, each side will strive 
to reproduce as much of the atmosphere of the trial 
court as possible with the consequent material ex- 
pansion of the record. 

I ag with the Committee that Uniformity in 
ull appeals in civil cases is intrinsically desirable. But 
if the present distinction is to be abolished between 
the effect the findings of fact in law and equity 
cases, the in equity should be changed to that now 
existing at law; that is, make the findings of fact in 


ill civil cases final and not subject to revision on appeal 


where there is substantial evidencce to support the 
findings [his course is the more logical one and is 
onsistent with modern conditions in trial practice in 
equity as well as at law. As I understand it, the orig- 
inal basis the rule in equity which permits the ap- 


to review the facts sprang from the older 
‘e where testimony was mainly introduced 
is and the witnesses were usually not 
rd by the trial judge personally. This 
of course has not been in general the rule since the 
idoption the new equity rules which were effective 
February 1, 1913. And in general it may be said that 
equity cases are now tried in this respect substantially 
is non-jury law cases. There would seem to be no 
for perpetuating the rule in equity where 
from which it arose have disappeared 
has now become the well established 
rule in many appellate jurisdictions in 
that the appellate court will not reverse 

fact by the trial judge unless they are 
plainly wrong And this modern rule of equity ap- 
pellate practice is put upon the ground that the trial 
judge hears and sees the witnesses and is in a much 
better position to determine the facts than the appcl- 
late court can be. It would seem, therefore, con- 
forming equity to law practice with respect to the 


pellate court 
equity practi 
by depositior 
| 


seen and he 


good reas 

the conditiot 
And indeed it 
and oft stated 
equity cases 
the findings 


findings fact would involve a very much less rad- 
ical change than is proposed by the Committee in con- 
forming law appeals to present equity appellate prac- 
tice And this change, I suggest, has the distinct 
advantages of the tendency to increase the number of 
non-jury trials, to lessen the number of appeals, and to 
shorten the records on appeal. 

I note in the letter from the distinguished Chair- 
man of the Committee to the Supreme Court published 
in the foreword of the preliminary draft, it is said 
upon this subject: “It is obvious that the method of 
obtaining conformity by limiting the power of review- 


ing the findings in equity cases must be rejected.” 

This view is not elaborated in the letter and I fear that 

[ have missed the point because it does not seem ob- 
J 


Nor is it treated as obvious in the ex- 
the Committee to the Supreme Court 
appended to Rule 68. I infer the Chairman was re- 
ferring to the constitutional provision of article 
[II, sec. 2 of the Constitution that “the judicial power 
shall extend to all cases, in law and equity,” etc.; and 
to judicial decisions that by virtue of this provision 
equity jurisdiction, as distinct from law, was that 
known and observed in 1789 but, without having re- 
cently reread the cases upon the subject, my under- 
e decisions is that they mark the bound- 


vious to me 
tended note of 


standing of tl 





ary line between law and equity cases with respect to 
the jurisdiction of the district courts. And while the 
review of facts on appeal may have been common in 
1789, I do not understand that the scope of review on 
appeal was a necessary feature of equity jurisdiction. 
If under the enabling Act there is power to change 
the practice as to appellate procedure, it seems fairly 
arguable to me that the change can be made with re- 
spect to the effect of findings of the trial court in 
equity cases as well as at law. As a matter of fact the 
new rules do provide, as indeed does current statutory 
authority, as to the effect of rulings of the trial court 
with respect to the rejection or admission of 
testimony as affecting the appeal. And the new rules 
as a whole professedly abolish the distinction between 
law and equity practice saving only the preservation 
of jury trial as required by the 7th Amendment. 

There should be a word of comment with regard 
to the requirement of findings of fact by the trial 
judge in all non-jury cases. Of course this is now the 
rule in admiralty and in equity including rulings on 
interlocutory injunctions. I understand the require- 
ment is primarily for the benefit of the appellate court 
and is certainly a reasonable and very proper one for 
that purpose. But it would seem to serve no useful 
purpose in cases which are not appealed. As the latter 
are very greatly in the majority, and many cases are 
of comparatively small importance, the mandatory re- 
quirement for findings of fact in every case imposes a 
quite unnecessary burden on the district judge. The 
rule does not differentiate in this respect between cases 
which are and those which are not to be appealed, 
nor does it provide any detailed procedure with regard 
to the findings. 

With regard to the equity and admiralty rules 
now in effect, there are a number of judicial decisions 
of appellate courts that an opinion which itself sets 
out the controlling facts and with reasonable clarity 
states the legal conclusions of the trial judge is a satis- 
factory compliance with the rule. And I note that in 
many opinions in equity and admiralty cases the state- 
ment is included in the opinion by the trial judge that 
if more specific findings are desired, they should be 
submitted by counsel. The practice in compliance with 
the existing rules and the proposed new rules can 
hardly be regarded as definitely settled at the present 
time. It is certainly not the present practice for 
district judges generally to write an opinion or to make 
specific findings of fact and of law in every case. In 
many cases there are lacking reasonable facilities for 
doing so. The federal courts are not provided with an 
official stenographer. They must now be employed 
at the expense of the parties if desired, but there is 
no requirement that this shall be done. If a stenog- 
rapher is in fact provided it may be suggested that at 
the conclusion of a non-jury case the court can imme- 
diately dictate the findings of fact, but actually this is 
not always practicable especially where case are neces- 
sarily taken sub curia. Presumably the judge has a 
competent stenographic secretary who can write up 
the findings from dictation. But every trial judge 
knows the difficulty in exact memory of the details 
of the testimony of a particular case after days or 
weeks have intervened and numerous other cases in 
the meantime have been tried. The labor of mak- 
ing specific findings of fact in such situations where the 
case is not to be appealed would seem to be quite an 
unnecessary accumulation of work. I suggest that in 


(Continued on page 572) 
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Reconciliation of the Demands of Stability and Change, in a Constitutional Way, is the Most 
Conspicuous Part of the Lawyer’s Task—But His Great and Enduring Contribution to 
the Life and Welfare of His Community is His Daily Work—Basis of the Lawyer’s 
Influence—Certain Implications From It, etc.* 


By CnHartes P. MEGAN 
President of the Illinois State Bar Association 


HIS is the sixtieth annual meeting of the Illinois 

State Bar Association. Counting the usual period 

of thirty years to a generation, we have covered 
two full generations of human life. Three score years 
is a long time, close to the biblical allotment for the 
individual. The year in which we began was itself a 
great anniversary, the one-hundredth year after the 
Declaration of Independence. We have lived through 
a great era in the world’s history, six decades of light 
and shade, of “war that shatters her slain, and peace 
that grinds them as grain,” of striving and failure and 
achievement, of defeat and victory and defeat again, 
but never a thought of abandoning the fight, no dis- 
honor, no weakness. “Better fifty years of Europe 
than a cycle of Cathay,” said the poet. That was mid- 
Victorian, and they perhaps felt their superiority more 
then, but we have only gratitude that our lot has been 
cast in this era, which has put men on their mettle, call- 
ing out all they have of fortitude and resolution, making 
good the long tradition of our profession that we must 
not fail of leadership in times of need. 

And if we are happy to have lived and worked in 
such stirring times, the times just ahead of us are even 
more inspiring. All older lawyers envy the young men 
and women who are coming to the bar now, who will 
take our places in the line of battle, better equipped 
than we ever were, full of faith and hope. We welcome 
their confirmation of our belief in legal scholarship, for 
we are still a scholarly profession. We watch these 
young lawyers with pride, and a confidence that is 
based on their high character. They cannot fail. 

We have another anniversary to celebrate this 
year. Allan Stephens became secretary of the Illinois 
State Bar Association just twenty years ago. This, you 
will observe, is exactly one-third of our life as an Asso- 
ciation in years, and this fraction somehow suggests 
that Mr. Stephens is entitled to an estate by curtesy, 
in everything of which the Illinois State Bar Associa- 
tion has ever been seized, for the rest of his life. But 
years do not tell the story. What Mr. Stephens has 
meant to us in achievement I do not need to remind 
you. He has made the Association, and himself, na 
tional institutions. Let me here publicly thank him, 
personally and for you. 

I am grateful to the officers and members of the 
board of governors, to the committees, and to the whole 
membership of the Association, for loyal support dur- 
ing what I believe has been a fruitful year. The sec- 
tions of the Association will speak for themselves at 
this meeting. They have done splendid work, and the 
best is yet to come. 

The life of the lawyer is one of conflict from the 
day he begins practice to the day he ends his career. 

*Presidential address delivered at the Annual Meeting of 
the Illinois State Rar Association, at Peoria, May 27, 1936. 
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It is a conflict in the deepest sense, for there are prob 
lems that lie so far down in life that they can never be 
solved. These are not the difficulties that laymen dis 
cuss so glibly, as whether a lawyer should defend a man 
whom he knows to be guilty. No conscientious lawyer 
has any trouble with problems of this nature. But 
when, in his capacity as constitutional adviser, he is 
called on to weigh the elements of conservatism and 
progress, the two great principles which permeate the 
whole field of public law, he has need of all his insight 
and all his patriotism, lest he permit himself te he de 
ceived by false weights and false measures. 

This reconciliation of the demands of stability and 
change is the most conspicuous part of the lawyer's 
work. But his great and enduring contribution to the 
life and welfare of his community is something simpler 
and homelier. It is only about thirty years since stu 
dents of vocational training discovered the principle 
that the greatest force in the education of the worker is 
his daily work. This is what most influences his char 
acter. They therefore aim, not at training for a voca 
tion, but at training im a vocation—theory constantly 
passing over into practice, practice constantly illu- 
minated by theory. Perhaps this will be the next great 
revolutionary change in legal education. But our pres- 
ent point is, that, while the lawyer is capable of rising 
to a height upon occasion—insurgit aliquando—he is 
what he is chiefly by virtue of his daily practice. By 
this his community judges him. This is our true glory, 
that in “the daily strife,” “the mild concerns of ordinary 
life” (to quote fror the famous poem about the Happy 
Warrior), we are doing our work faithfully from day 
to day. Nothing looks at first sight less inspiring than 
a man of substantial means refusing to pay a few dol- 
lars’ tax for some public purpose. Yet we honor Hamp- 
den, who would not pay ship-money, and the American 
patriots who broke up an empire rather than pay a tax 
of three-pence a pound on tea. I believe that this meet- 
ing squarely of everyday problems is the true founda- 
tion of the great influence which our profession exer- 
cises, greater today than ever before. This is one rea- 
son why I am inclined to distrust the high degree of 
specialization to which we seem to be tending. My 
oculist is also a duly qualified physician. I should not 
expect to go to him when I have a cold, but I believe 
he is a better oculist because of his general training in 
medicine, and he has proved that many times to the last- 
ing advantage of his patients. There are deep-seated 
diseases which show their first symptom in the eye; my 
practitioner-friend will observe this. But there is an 
other ground for doubt as to too intense specialization. 
I think we might be more effective, in a narrow sense; 
we might be better business-men, and make more 
money, if every one of us adopted a specialty and ad 
hered to it. But it would be at a tremendous cost to 
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the public, in the loss of the civic leadership which only 
the general lawyer can hope to assume. 

What is the basis of that profound influence, which 
s such a source of pride to us, and yet sobers us with 


the sense of responsibility which ought to accompany 


the gift of great power? Surely, it is that the public 
sees us in action under all circumstances. We do not 


serve the rich alone, or the poor alone, but all, high 
and low; we may represent a great corporation today, 
and a small private litigant tomorrow; we deal with 
landlord and tenant, with employer and employee, with 
merchant and customer. We have to do with the land, 
but also with the factory, with country and town, with 
the accused defendant and the prosecutor, with the for- 
tunate and the unfortunate, with the happy and with 
the grieving, with the popular hero and with the man 
who is hated and shunned. The citizen sees us in our 
offices and in court; he notices our standards of con- 
duct; he observes us in our relation with client and 
adversary, with court, court officers, opposing counsel, 
witnesses, and jury; he sees how we act in emergencies 
und under pressure. We are members of what has 
been called “the most perilous profession in the world,” 
and when we come through, bearing the scars of battle, 
but with our shield untarnished, we have earned indeed 
the respect and confidence in which we are held. And 
so, when the public is looking for leadership, any- 
where, in state or nation, in society or church, in library 
r college or hospital, in any civic enterprise, the public 
turns naturally to the man of whose qualities they 
have certain knowledge, to the lawyer whom they have 
seen daily in action, and on whom they know they can 
rely. Will this continue, after each lawyer has shut 
himself up for life in a tiny Chinese cubicle, to devote 
his whole existence to solitary meditation, expounding 
to the rare client, or to the awe-struck general lawyer 
who has consulted him, the inner meaning of subsec- 
tion (x) of paragraph 14 of some minor revenue law, 
to the mastery of which he has devoted himself as his 
life-work? This may be financially profitable to us; it 
is useful and honorable work and many lawyers will 
enjoy doing it; but we need not expect that the public 
will go to such men for leadership in public affairs. 
They will be aliens in their community, unknown men, 
strangers in a strange land. The general lawyer, girded 
at by jesters and cheap moralists, but never for a mo- 
ment overlooked or forgotten, is the true servant of the 
public, and the mainstay and pride of his profession. 
Of him I sing 

There has been much public interest in the vari- 
ous types of motive power for use on railways. The 
advocates of the steam locomotive proclaim as its chief 
virtue that it is an independent complete power unit, 
ready for action wherever it may happen to be. We 
have often heard a business man referred to as a “hu- 
man dynamo.” I like to think of the Illinois lawyer as 
an “independent complete power unit,” ready for ef- 
fective action in matters great or small, any time, any- 
where. 

I have spoken of the day-by-day life of the lawyer 
as the controlling thing that makes him what he is. 
This involves the money element, the bread-and-butter 
side of a professional man’s life, which of course is as 
true a part as the more ideal side. This may be illus- 
trated from a recent authoritative account of one of 
our sister-occupations, which begins by defining the ele- 
ments of a profession, and regretfully admits that it is 
yet open to question whether that vocation may yet 
be-characterized as a profession in the same category 
as ours, even in modern, advanced communities. A 
‘profession’ was defined by this writer “as requiring 





a culture broad enough to allow its work to be viewed 
in a perspective of social values, as entailing a sys- 
tematic technical preparation for the development of 
skills, and as providing financial and social rewards 
adequate to attract persons endowed with distinguished 
intellectual and personal qualities to permanent careers 
in a given field.” The great Doctor oman who was 
a sound practical moralist, once said, “Sir, no man but 
a blockhead ever wrote except for money.” We do not 
go so far as this, for every lawyer gives much of his 
best time and thought, without compensation, for those 
who are in need, and for his community. But the 
dilettante professional man, who does not need the 
income from his profession, is rare in this country. 
The great bulk of us work for our daily bread, and 
are proud of it. 

This has three implications, which it may be worth 
while to consider for a moment. The first is the gen- 
eral absence of pharisaism in our profession. We are 
not reformers, and we have no desire to control the 
lives of others. We do not ask public recognition or 
praise for what we do in the public interest. We have 
taken to heart that strange-sounding scripture: “Be 
ye not called benefactors.” It is ia the day’s work, 
and that is enough for us. 

The second implication is our right to protect our- 
selves in our professional position. There is confusion 
in the minds of some on this.- We have been invited 
to consider ourselves as in a certain field, but if it 
appears that there is public advantage or convenience 
in letting others come into the field and displace us, 
we ought to yield gracefully. Yes, indeed, if it is 
true that this is in the public interest. We have no 
other right to exist, but for the public interest. We 
are not a privileged caste, living on the merits of far- 
distant ancestors, and we must hold ourselves ready 
to respond to an inquiry in the nature of a Quo War- 
ranto at any time. This we can do with perfect con- 
fidence. We are bound to a strict adherence to that 
body of professional principles for which the tradi- 
tion of centuries has made us answerable to each other 
and to the courts. With all the ancient railing at law- 
yers, there has never been any other adequate means 
for ensuring justice according to law, on which lib- 
erty and civilization rest. To make certain that the 
State shall have a dependable professional group, bound 
to these ideals, and so constituted as to stand or fall 
by them, the bar has been given a great privilege, the 
exclusive right to appear and act for others in all 
legal affairs. 

The question really is—not whether this or that 
lessening of our historic position may have an appar- 
ent immediate advantage to the public, but whether 
the public can get along without a legal profession. 
This has been tried; it is a commonplace of those who 
have advocated governmental = by violence ; but 
I think I need not spend time before an audience of 
lawyers, arguing against the doctrine of justice with- 
out law as a substitute for justice according to law. 
If the public needs a legal profession, and cannot get 
along without one, then we may be excused from 
apologies for defending what are not so much our 
privileges as facilities for discharging our duties to 
the public. The suggestion is often made from within, 
that it is beneath the dignity of the legal profession 
to defend itself against small aggressions. This is 
fatal advice. It has always been a constitutional prin- 
ciple to resist the beginnings of disintegration. Obsta 
principiis. Thus liberty has been preserved from those 


insidious aggressions, small at first, which finally un- 
dermine the walls and reduce all to ruin. 


So with 
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our profession. Of all the bars of the world, the 
English bar has probably maintained its position the 
best, and one great element has always been the re- 
sistance to small encroachments. Then, when the slave 
Sommersett was lying in irons in a ship in the River 
Thames, there was a lawyer to demand his release on 
habeas corpus. When John Wilkes stood up against 
the King, he could find a lawyer to speak for him 
fearlessly. When the laws of libel were made an in- 
strument of tyranny, there was a lawyer to defend 
against them. This was the glorious return, one hun- 
dred fold, to the English people for their support of 
an independent legal profession. We too are resolved 
that our field shall not be occupied by men who are 
not bound, as we are, by the strict canons of an an- 
cient and honorable profession. The public is badly 
served by these men. This is the philosophy of our 
determined war on the practice of law by unqualified 
persons, a war not primarily in our interest, but in 
the interest of the public. 

The third implication from our lives as men in 
daily action grows naturally out of the second. Our 
responsibilities are co-extensive with our privileges. 
Much has been given us; much is expected of us. 
For us, as Ruskin said, every day is a day of judg- 
ment. I have sometimes mentioned to lawyers the 
remark that was once made about the Bourbons: that 
when there is agitation against grievances, the Bour- 
bon method is not to redress the grievances, but to 
put down the agitation. That is not the democratic 
way; it is not our way. Sixty years ago, in the birth- 
year of this Association, a great man came here to Pe- 
oria to found the first Catholic diocese, and he lived 
and labored and died in your midst. “Let us not im- 
agine,” he once said, “because our country is great 
we also are great; let us rather dread lest in a noble 
land we ourselves be found ignorant and vulgar.” 
Write “profession” for “country” and “land,” and 
we have a lesson for ourselves. On another occasion 
he wrote: “Goethe, who never utters a foolish thing, 
says that in time of peace patriotism properly consists 
merely in this—that each one sweep before his own 
door, attend to his own business, learn his own lesson, 
that it may be well in his own household.” This, in- 
deed, is the condition on which we are to be permitted 
to manage our own house, without interference from 
the outside: namely, that we ourselves keep it clean. 

I have just read a fascinating book by Professor 
Sears of the University of Oklahoma, Deserts on the 
March. It describes the effects on the earth, but espe- 
cially on the American West, of the ignorance, folly, 
or greed of so much of man’s dealings with the land. 
Drought and floods, dust-storms and erosion, plant and 
soil deterioration, make the terrifying sequel of the 
story. The point seems to be the old Roman one— 
drive Nature out with a pitchfork, and she will still 
return. There is a disposition today to draw analogies 
between the physical and the social sciences, includ- 
ing law. If we may see a moral here, it must be 
that the injurious forces always at work are the same 
as in the case of the land—ignorance, folly, and greed, 
each of which has wrought such havoc in our domain ; 
and that the solution of our ills, which are very real, is 
also the same as in the case of the land: namely, an 
intelligent cooperation with the deep forces which we 
know to be right. It is not an easy or short pro- 
gram, but we depart from it at our peril. 

An old Roman magistrate caught the attention of 
the people at one of their assemblies, when he changed 








the customary prayer for the increase of the State into 
a prayer for its preservation. Nothing stands still, not 
even prayer, but all things must respond to changing 
human needs. The beautiful ritual of the American 
Episcopal Church was enriched in our own day by a 
prayer for Social Justice: “Grant us grace fearlessly 
to contend against evil, and to make no peace with 
oppression ; and, that we may reverently use our free 
dom, help us to employ it in the maintenance of jus 
tice among men and nations.” This is the forty-fifth 
anniversary of the noble encyclical on the condition of 
labor, promulgated by the pontiff who reigned when 
most of us were young, and the fifth anniversary of 
a like pronouncement of the present pope. We must 
keep all such things in our hearts, for we have dedi 
cated our lives to the cause of justice 

We dread for our sons who follow us in our pro- 
fession what the poet called “the contagion of the 
world’s slow stain.” Nothing could give us a deeper 
pang than to see the young lawyer’s respect for the 
courts declining before our eyes, his rules for dealing 
with his fellow-lawyers ever sinking to a lower level, 
himself ceasing to make the fight, and gradually accept- 
ing for his own course of conduct a less high ethical 
standard than that with which his family, his school, 
and his community sent him out into the field of ac 
tion. But when he makes the fight, the whole world 
is watching him: a real presence, if invisible, eagerly 
hoping for him, praying for him; the princes of the 
law of past ages likewise: 

“The dead live there, 

And move like winds of light on dark and stormy air.” 
No one can save the young lawyers but themselves; 
but they are in the best profession for their fight to 
be and remain honorable men, for no secular profes- 
sion is so essentially governed by moral laws as ours. 
We are practical men, but after all we live by prin- 
ciple. The best lawyer is the best man 

It is but too rarely that one who has been so 
honored as I have been by my fellow-lawyers has an 
opportunity thus to talk things over with his con- 
stituents. I welcome this chance. We have a pro- 
fessional fellowship that gives us security and happi- 
ness. We recognize gratefully the debt we owe our 
profession, and we pledge ourselves, as far as in us 
lies, to make the debt good by service 

Three and a half centuries certain words 
were written of law in the largest sense, which are an 
epitome of the doctrine for which we stand, and I end 
with them, asking you to renew your allegiance to 
this noble faith: 

“Of Law there can be no less acknowledged, than 
that her seat is the bosom of God, her voice the har- 
mony of the world: all things in heaven and earth 
do her homage, the very least as feeling her care, and 
the greatest as not exempted from her power.” 
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ADDITIONAL COMMITTEE AND SECTION PRO- 


GRAMS 


HE Advance Program for the annual meeting of 
the Association and of the Sections and Committees 
has been mailed to each member of the Association, 


long with the Reports by Sections and Committees. 
As the program and announcements, so far as avail- 


able at that time, were " lished in considerable detail 
n the July issue of the Journal, the same are not re- 
published in this issue, e xcept in instances where Section 
Committee programs were incomplete in the July 
issue 
Members of the Association are urged to read care- 
fully the Advance Program pamphlet and examine the 
Committee Reports upon which action will be taken at 
he Boston meeting. To facilitate the consideration of 
he Reports, members are asked to bring their Advance 
Program pamphlet with them to the sessions in Boston. 
COMMITTEE ON ADMINISTRATIVE LAW 
Ball Room Foyer, Statler Hotel 
Wednesday, August 26, 2:00 P. M. 
O. R. McGuire, Chairman, Presiding 
Open Forum Session. 
COMMITTEE ON COMMERCE 
State Suite, Copley-Plaza Hotel 
Wednesday, August 26, 2:00 P. M. 
Harold J. Gallagher, Chairman, Presiding. 
Subject for Discussion, ‘The Need for Revision 
f the Anti-trust Laws.” 
 peakers : 
Donald R. Richberg, Washington, D. C. 
William J. Donovan, New York City. 
Discussion from the floor. 


PROGRAM FOR OPEN FORUM SESSION OF 
THE S1 re COMMITTEE ON COM- 
~ MERCIAL AW AND BANKRU JPTCY 


The Se ssion will be confined to a discussion of the 


Chandle1 | HR-10382, now pending before Congress, 
with particular reference to certain sections of the Bill. 

I. Introductory remarks by Henry C. Shull, 
Chairman of the Committee. 

II. Discussion of Section 77B—Reorganization. 

Panel 

(1) John Gerdes* (Saxe, Gerdes, Bacon & 
O’Shea), New York. 

(2 J 1cob I. Weinstein ( Aarons, Weinstein, Stone 
& Goldha Philadelphia. 

(3) Homi J. Livingston (Amberg, Ott, Dahlin & 
Livings , Chicago. 

(4) Cassius E. Gates (Bogle, Bogle & Gates), 
eattle 

(5) James M. Hull (Hull, Barrett & Willing- 
ham), Augusta, Georgia. 

(6) Paul H. King, Referee in Bankkruptcy, 
Detroit 

*Mr. Gerdes and Mr. Weinstein will lead the dis- 
cussion and each will be limited to fifteen minutes. 
Others on the panel will be limited to five minutes. Mr. 
King wi view briefly the remarks made by all of the 
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speakers on the Panel emphasizing their application to 
the Chandler Bill. 

III. Discussion of Section 74 (Proposed as a part 
of Section 12 of the Chandler Bill). 

Panel: 

(1) Charles True Adams* of Chicago, Illinois. 

(2) Valentine J. Nesbit, Birmingham, Ala. 

(3) Paul H. King, Detroit. 

*Mr. Adams will lead the discussion of this Sec- 
tion. Mr. Nesbit will discuss the Wage Earners’ Pro- 
vision of the Section. They will be limited to ten min- 
utes each. Others to be chosen on the panel will be 
limited to five minutes each. Mr. King will apply his 
remarks to the Chandler Bill. 

IV. Discussion of Sections 60, 67 and 70—Pref- 
erences, Fraudulent Conveyances, Liens and Title. 
Panel: 

(1) James A. McLaughlin*, Harvard University. 
(2) Jacob M. Lashley* (Lashley, Lashley & Mil- 
St. Louis, Mo. 

(3) Robert A. B. Cook (Phipps, Durgin & Cook), 
Boston. 

(4) Martin J. Dinkelspiel ( Dinkelepiel & Dinkel- 
spiel), San Francisco. 

(5) Paul King, Detroit. 

*Professor McLaughlin and Mr. Lashley will lead 
the discussion of this topic and their discussion will be 
limited to fifteen minutes each. The discussions of 
others on the panel will be limited to five minutes each. 
Mr. King will review the discussion and apply the same 
to the Chandler Bill. 
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After the discussion of each topic the Chairman will 
call for further discussions from the floor and discus- 
sions from the floor will be limited to two minutes each. 


COMMITTEE ON COMMUNICATIONS 
Parlor A, Copley-Plaza Hotel 
Tuesday, August 25, 2:00 P. M. 

John W. Guider, Chairman, Presiding. 
Open Forum Session. 





COMMITTEE ON FEDERAL TAXATION 
Ball Room Foyer, Copley-Plaza Hotel 
Wednesday, August 26, 10:00 A. M. 

TAx CLINIC 
Arthur A. Ballantine, Chairman, Presiding. 





Speakers : 
Hon. Seth T. Cole, Counsel to the New York 
State Tax Commission. 


Hon. E. Barrett Prettyman, former General Coun- 
sel of the Bureau of Internal Revenue. 
12:30 P. M. Luncheon. 


CONFERENCE OF PROFESSIONAL ETHICS 
Georgian Room, Statler Hotel 
Tuesday, August 25, 10:00 A. M. 

Hon. Robert T. McCracken, Philadelphia, Penna., 
presiding. 

A More Effective Understanding of Discipline. 

1. The Courts and the Discipline of the Bar: 

“What the Courts Expect of the Bar and Bar Or- 
ganizations in the Prosecution of Disciplinary Proceed- 
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ings,” Hon. Fred T. Field, Associate Justice of the 
Supreme Judicial Court of Massachusetts. 

2. What the Bar is Doing and Can Do: 

a. Voluntary Bar Associations, Hon. George R. 
Farnum, Boston, Mass. 

b. The Integrated Bar— 

(1) By rule of court—Hon. George E. Brand, De- 
troit, Mich. 

(2) By statute 
N. C, 

3. The Committee on Professional Ethics and 
Grievances as an Advisory Body on Ethical Problems 
and as a Clearing House for Suggestions for Improve- 
ments—Hon. Arthur E. Sutherland, Rochester, N. Y. 

4. Discussion from the floor. 


Hon. Julius C. Smith, Greenboro, 


COMMITTEE ON UNAUTHORIZED PRACTICE 
OF LAW 
Parker House 
Tuesday, August 25, 2:00 P. M. 
Stanley B. Houck, Chairman, Presiding. 
Speakers : 
Hon. Paul A. Dever, Attorney General of Massa- 


chusetts,—“How Massachusetts Deals with the Prob- 
lem of Unauthorized Practice of Law.” 


Hon. Edwin M. Otterbourg, Chairman of the Com- 
mittee on Unlawful Practice of the Law of the New 
York County Lawyers’ Association, “Commercial 
Ambulance Chasing.” 


CONFERENCE OF BAR ASSOCIATION 


DELEGATES 
TWENTY-FIRST ANNUAL MEETING 
Grand Ball Room, Hotel Statler, Boston 
Monday, August 24th, and Tuesday, August 25th, 1936 


Monday Evening, August 24th, 6:30 o’clock 
Annual Conference Dinner 
Chairman E. Smythe Gambrell, Atlanta, Georgia, 

presiding. 

Addresses : 

Roscoe Pound, Dean Harvard Law School,— 
“Modern Organization and an Old Profession.” 

Honorable Merrill E. Otis, Judge United States 
District Court, Kansas City, Missouri,—‘“Organized for 
Service.” 

Tuesday, August 25th, 10:00 o’clock A. M. 

The Chairman’s Address. 

Short Addresses on State Bar Integration by: 

Charles A. Beardsley, former President California 
State Bar; Member of Executive Committee of Ameri- 
can Bar Association ; Oakland, California. 

O. B. Thorgrimson, President Washington State 
Bar, Seattle, Washington. 

Boyle G. Clark, General Chairman, Bar Commit- 
tees, State Bar of Missouri, Columbia, Missouri. 

Roberts P. Hudson, President Michigan State Bar, 
Sault Ste. Marie, Michigan. 

Douglas Arant, President 
Birmingham, Alabama. 

Arthur T. Vanderbilt, Former President New Jer- 
sey State Bar Association; Member Executive Com- 
mittee American Bar Association, Newark, New 
Jersey. 

Carl B. Rix, Chairman Conference’s Committee on 


Alabama State Bar, 


State Bar Integration; Former President Wisconsin 
State Bar Association, Milwaukee, Wisconsin. 
Informal discussion of State Bar Integration. 


2:00 P. M. 

Addresses on The Proper Conduct of Trials and 
Publicity in Relation Thereto: 

Honorable Thomas D. Thacher, Former United 
States Judge, Southern District of New York; Former 
Solicitor General of the United States; New York City 
—‘What is a Fair and Impartial Trial?” 

Honorable Frank J. Hogan, of the Washington, 
D. C., Bar—*“Trials and Publicity.” 

Sir Willmott Lewis, Washington Correspondent 
of the London Times—“The Responsibility of the Press 
in Relation to the Administration of Justice.” 

Informal discussion of this subject 

Reports of Committees : 

Cooperation Between the Press and Bar, Giles J. 
Patterson, Jacksonville, Florida. 

State and Local Bar Activities, R. Allan Stephens, 
Springfield, Illinois. 

Rule-making Power of the Courts, Frank W. Grin- 
nell, Boston, Massachusetts. 

Judicial Selection, John Perry Wood, Los Angeles, 
California. 

Bar Reorganization, David A. Simmons, Houston 
Texas. 

Unfinished Business. 

Adjournment. 


SECTION OF CRIMINAL LAW 

Tuesday, August 25th, 12:30 P. M.—Luncheon 
meeting of Council Section, Statler Hotel. 

First Session, Tuesday, August 25, 2:00 P. M 
Georgian Room, Statler Hotel 

Rollin M. Perkins, Vice-Chairman, presiding 

1. Report of Secretary, Henry W. Toll. 

2. Report of Committee on Cooperation with 
American Legislators Association; Honorable Richard 
Hartshorne, Chairman. 

3. Report of Committee on Cooperation with 
American Prison Association; Sanford Bates, Chair- 
man. 

4. Report of Committee on Cooperation with Inter- 
national Association of Chiefs of Police; John W. Hart, 
Chairman. 

5. Report of Committee on Criminal Procedure ; 
Honorable Philip Lutz, Jr., Chairman. 

6. Report of Committee on Medico-Legal Prob- 
lems ; William C. Woodward, Chairman. 

7. Report of Committee on Personnel in Criminal 
Law Enforcement; Professor John Barker Waite, 
Chairman. 

8. Report of Committee on Psychiatric Jurispru- 
dence, Alfred Bettman, Chairman. 





Second Session, Tuesday, August 25th, 7:00 P. M. 
Georgian Room, Statler Hotel 
Annual Dinner of members, ladies and guests under 


-joint auspices of the Section and the Interstate Commis- 


sion on Crime. Justin Miller, Chairman, Toastmaster. 

1. “The Attorney General’s Survey of Release Pro- 
cedures.” Honorable Homer Cummings, Attorney Gen- 
eral of the United States. 

2. “How the Survey Is Being Carried on in the 
Field.” Professor Rollin M. Perkins, Regional Director. 
Third Session, Wednesday, August 26, 10:15 A. M. 
Georgian Room, Statler Hotel 

Justin Miller, Chairman, presiding. 
1. “A Code of Criminal Law.” 
Harno. 


Dean Albert J. 
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2. A discussion of the fundamental principles which 
underlie the preparation of a code of criminal 


should 


law along lines which have been suggested by the Amer- 
ican Law Institute. Professor Sheldon Glueck and Dr. 
William Draper Lewis, Discussion Leaders. 


3. Completion of Reports of Committees. 

+. Reports of Resolutions. 

5. Election of Officers. 

JUDICIAL SECTION 
Tuesday, August 25,7 P. M. 
Ball Room Foyer, Statler Hotel 

Annual Dinner for Members, Ladies and Guests, 
under joint auspices of the Judicial Section, National 
Conference of Judicial Councils and the American Judi- 
society. 
Hor Je Sst ( 
presiding 

Speakers : 

Dean Gordon Jennings Laing, of the University 
ot Ch ivo 

Hon. Hugh D. McLellan, United States District 

judge, Massachusetts. 

Hon. Henry Hanna, Justice of the High Court of 
Irish Free State. 
Wednesday, August 26, 10:15 A. M. 

Ball Room, Statler Hotet 
Forum” Session for Discussion and Sugges- 


Adkins, Chairman of the Judicial 


, 
} USTICE f the 


‘Oper 


tions as to the Draft of Proposed Rules for the Federal 
Courts, under the auspices of the Section, National Con- 
ference of Judicial Councils and the Standing Commit- 


tee on Jurisprudence and Law Reform. 

Hon. Arthur T. Vanderbilt, Chairman of the Na- 
tional Conference of Judicial Councils, presiding. 

Statements as to the Draft of the Rules: 

Hon. William D. Mitchell, Chairman of the Ad- 

Committee appointed by the Supreme Court of 

the United States. 

Major Edgar B. Tolman, Editor-in-Chief of the 


VISOTY 


American Bar Association Journal, Secretary of the 
Committee 

Dean Charles E. Clark, of the Yale Law School, 
Reporter of the Advisory Committee. 


Discussions and suggestions as to the text of the 
draft of the Rules. 

The Discussion will be opened by Hon. Edward R. 
Finch, Judge of the Court of Appeals of New. York, 
speaking on the topic “Some Fundamental and Prac- 
tical Objections to the Preliminary Draft.” 

Colonel John H. Wigmore will give a critique of 
the Rules of Evidence in the preliminary draft. 
Wednesday, August 26, 2 P. M. 
Ball Room, Statler Hotel 

t Continuation of “Open Forum” consideration of 

Draft of Rules for the Federal Courts. 


Hon. Jesse C. Adkins, Chairman of the Judicial 
Section, presiding. 
Speakers : 


Hon. Martin Conboy, New York City, “Discovery 
and Summary Judgment.” 

Maxwell V. Beghtol, Lincoln, Nebraska, “Record 
on Appeal.” (Rule 74.) 

Lawrence Koenigsberger, Washington, 
“Jury Trials Under the New Rules.” 

John V. Spalding, Boston, Massachusetts, “The 
Effect of New Rules on Law of Evidence.” 

John F. Shuman, San Francisco, California, “Rule 
74, Alternative Method of Appeal.” 


ee 





SECTION OF PATENT, TRADEMARK AND 





COPYRIGHT LAW 


Hotel Parker House 
Tuesday and Wednesday, August 25 and 26 
Sessions will be held at 10:00 A. M. and 2:00 P. 
M. on Tuesday, and at 10:00 A. M. on Wednesday. 
Reports of Section Committees and new matters 
that may be brought up will be presented and con- 
sidered. 
Tuesday Evening, August 25, 7:30 P. M. 
Eastern Yacht Club 
Annual Dinner for Members, Ladies and Guests. 





SECTION OF PUBLIC UTILITY LAW 
Foyer, Ballroom, Hotel Statler 
Tuesday, August 25, 10:00 A. M. 

George R. Grant, Chairman, presiding. 

First Session: 

Address of Welcome, Prof. John J. Murray, 
Chairman of Massachusetts Department of Public Utili- 
ties. 

“Legal Aspects of Governmental Regulation of 
Prices in Industry”. George R. Grant, Chairman of 
Section of Public Utility Law. 

Report of Standing Committee “To Survey and 
Report as to the Developments During the Year in 
the Field of Public Utility Law.” Douglas Arant, 
Chairman. ; 

Informal General Discussion of Standing Com- 
mittee Report, to be led by T. Baxter Milne, Robert 
B. Williamson and Lowell M. Greenlaw. 

2:00 P. M. 





Second Session: 

“Title I of Public Utility Act of 1935”. Robert E. 
Healy, member of Securities and Exchange Commis- 
sion. 

“Relation of State and Federal Commissions under 
the Public Utility Act of 1935”. Report of Special 
Committee, Henry G. Wells, Chairman. 

“Title II of Public Utility Act of 1935”. Clyde 
L.. Seavey, member of Federal Power Commission. 

Informal general discussion relative to the Public 
Utility Act of 1935, to be led by John W. Davis, 
Stephen S. Cushing, Chairman of Public Service Com- 
mission of Vermont, Prof. Wesley A. Sturges of Yale 
law School and Kenneth F. Burgess. 

Wednesday, August 26, 10:15 A. M. 

Third Session: 

“Massachusetts Regulation of Public Utilities’’. 
Henry C. Attwill, Member of Massachusetts Depart- 
ment of Public Utilities. 

“Competition as a Factor and Motif in Trans- 
portation Regulation”. Special Committee Report, J. 
Carter Fort, General Solicitor, Association of Amer- 
ican Railroads, Chairman. 

Informal general discussion relative to above re- 
port, to be led by Leslie Craven and Karl Knox 
Gartner. 

Election of Officers. 

7:30 P. M. 
Hotel Parker House 

Annual Dinner of Members, Ladies and Guests. 
Dancing. 

Note: (The informal discussions are open to all 
who wish to participate. ) 

(Continued on page 568) 
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FEDERAL PROCEDURE—THE 
RESPONSE OF THE BAR 

As has already been stated in these columns 
the preliminary draft of the proposed Federal 
Rules of Civil Procedure has received a wide dis- 
tribution. Copies have been sent to the federal 
judiciary, to each member of the local commit- 
tees appointed in nearly every district by the 
federal judges, to the United States District 
Attorneys in each district, to all the attorneys in 
the Department of Justice, to every state and 
local bar association which has manifested an 
interest in the subject, to each state Supreme 
Court, to law schools and law libraries, to each 
judicial council, to every other organization 
which has been engaged in the study of federal 
procedure and to every member of the Ameri- 
can Bar Association. 

The response from individual members of 
the bar began on June 5, 1936 and has con- 
tinued in a constantly increasing tide since that 
date. Many of these suggestions are of great 
value and indicate an active interest in the sub- 
ject and a willingness to give generously of 
time and effort to the improvement and perfec- 
tion of the proposed rules. 

Many of the suggestions and criticisms 
thus received are based upon the actual experi- 
ence of counsel with particular problems. The 
value of such suggestions cannot be overesti- 
mated. No one man and no fourteen men act 
ing together in a committee can cover the whole 
range of professional experience. The prompt 
and general response of the bar, based upon 
actual occurrences, will enable intelligent pro- 
vision to be made for matters which may not 
have been considered. 

There is of course a tendency on the part 
of individual lawyers to argue for adoption in 


the Federal rules, of what are regarded as ex- 
cellent provisions of the law of pré cedure of 
the lawyer’s own state, but there is manifested 
a wholesome recognition of the fact that the 
practice cannot embody every good feature of 
the procedural law of every state and, on the 
whole, there is senerous assent to the principle 
that the rule should be a composite of the best 
provisions of all the states. Such was the effort 
of the Advisory Committee. 

Some suggestions clearly reveal the fact 
that the one who proposed it did not under- 
stand the rule under discussion and did not 
know that what seemed to him to be a short 
coming in one rule was carefully dealt with in 
a later rule. But even this class of criticism also 
is very helpful, because the rules ought to be 
couched in such unmistakable words that they 
cannot be misundrstood. 

There is, however, another class of sugges- 
tions not so helpful. They arise from the fact 
that in many of the states the statutory law of 
procedure has been carried to such length in 
dealing with minor details that the profession 
has gotten into the habit of thinking that in 
rules of procedure every imaginable contin- 
gency ought to be foreseen and provided for 
and that nothing should be left open for the 
court to determine in cooperation with counsel 
according to the peculiar circumstances of the 
particular case. It should be remembered that 
the proposed rules are “general rules’ to be 
prescribed by the Supreme Court and that the 
District Courts have always had power to make 
local rules. The continuance of that system is 
provided for by the proposed rules and many of 
the details of practice are left to be regulated, 
either by standing rules of the district courts, 
or by the cooperation of court and counsel in 
the determination of simple, time-saving and 
money-saving methods for the just disposition 
of controversies. 

Still another class of suggestions come in 
which recommend changes in the field of sub- 
stantive law, but it should be remembered that 
the act of June 19, 1934 under authority of 
which the Supreme Court is to promulgate 
rules, does not give power to deal with ques- 
tions of substantive law but only with questions 
of the methods to be employed in the trial of 
cases. Many suggestions of intrinsic value have 
to be laid aside because of this limitation. On the 
other hand instances have been pointed out by 
friendly critics in which it was suggested that 
the committee had passed beyond the borders of 
procedural law and dealt with general sub 
stantive law. 

What has just been said applies also to 
suggestions for changes in present federal law 
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concerning jurisdiction and venue, none of 
which the committee considered that it has any 
right to alter. 

Recommendations have been made by 
some for changes in trial by jury as at common 
law such as have been made by the legislatures 
of some of the states but which the Supreme 
Court of the United States has steadfastly re- 
fused to countenance, (vide, Nudd v. Burrows, 
91 U. S. 426; et id om.) The committee has 
endeavored to recommend no changes in the 
methods of trial by jury which were in force 
at common law, at the date of the adoption of 
the Seventh Amendment to the Constitution 


\ FUNDAMENTAL JOURNAL POLICY 
The Journal has recently received a letter 
from a member of the Association protesting 
against the ‘wholly one-sided discussion” of 
the pending plan for reorganization of the 
American Bar Association and expressing the 
hope “for publication in the Journal of some 
expression of opposition to the pending plan.” 
We get the impression from the letter of 
our correspondent that he feels that the Journal 
has, as a matter of definite policy, not printed 
any “expression of opposition” to the plan and 
that its columns have been reserved exclusively 
for those who advocate the plan approved by 
the General Council at its Chicago meeting and 
amended in some respects at the Washington 
meeting. Perhaps other members have been in- 
clined to draw the same conclusion from the 
large amount of material favorable to the plan 
which the Journal has printed during the past 
year and from the complete absence of any dis- 
senting note in its columns. 
But such a conclusion is wholly mistaken. 
The Journal’s policy of giving an opportunity 
for a reasoned and temperate discussion of any 
matter of importance to the profession, has not 
changed in the least during the past year. If 
it has not given space to articles in opposition 
to the plan, it has been for the simple reason 
that not a single article of that kind has been 
submitted for publication. If it has not printed 
letters from members setting forth opposing 
views, it was because no such letters were re- 
ceived. The letter of our correspondent referred 
to above, is positively the first communication 
in opposition that has been received during the 
entire year; and it only came a week or so ago. 
This doubtless sounds surprising, and it 
certainly was surprising to the editors of the 
Journal. Given the very great importance of 
the question, we rather expected to have de- 
mands made on our space for a spirited dis- 
cussion, if not of the essential merits of the 
plan, at least of some important details in which 








members might feel a special interest. But 
nothing of the sort happened. Finally it oc- 
curred to us that the reason must be that those 
who wanted to discuss the matter were present- 
ing their views directly to those who were 
drafting the plan, as the most effective way to 
get them heard and acted on. The Committee 
on Coordination, as is well known, made special 
appeals to the membership to give it the benefit 
of their comments and criticisms, and Presi- 
dent Ransom himself has constantly urged the 
members to come forward with their sugges- 
tions. It is quite probable that an outlet was 
thus furnished for many who would otherwise 
have sent their views to the Journal. 

And now that we have gotten this far with 
the Journal’s “Apologia pro Vita Sua”, we 
might: as well go on and speak: of its attitude 
toward the political questions that are agitat- 
ing the country today. The Journal’s policy in 
this respect has remained what it has always 
been. As the representative organ of the Amer- 
ican Bar Association, an organization whose 
membership includes almost all shades of poli- 
tical opinion, and one whose main purpose is to 
promote the administration of Justice, it has 
steadily declined to take any part, even indi- 
rectly, in political controversies. Where a sit- 
uation arose which called for a discussion of 
legislative matters involving debated constitu- 
tional questions, an effort was made to present 
both sides in a fair and dispassionate manner. 
The propriety of this course is manifest. Any 
other would impair the usefulness of the 
Journal as an agency of the Association in its 
chosen field. 

In dealing with the important decisions of 
the United States during this significant period 
in our history, the Journal has followed the 
same policy of fairness and aloofness from poli- 
tics. It has presented this series of epochal de- 
cisions as the Court handed them down, with no 
comment or criticism which could possibly be 
construed as having a political flavor. And it 
has accepted the decisions of our highest court 
with that respect to which that great tribunal is 
always entitled—as the law of the land unless 
and until the Court chooses to alter its views in 
some later case. 

In the pursuance of this policy the Journal 
is glad to say that it has always had the support 
of the official part of the Association and of 
the membership in general. No matter how 
strongly individual members may have felt 
about political matters, or about decisions of 
the United States Supreme Court viewed from a 
political standpoint, they have instinctively rec- 
ognized that the forum for expressions of opin- 
ion on such subjects was not the official organ 
of their Association. 
































































REVIEW OF RECENT SUPREME COURT DECISIONS 





Commodities Clause of Interstate Commerce Act Does not Apply to Railroad and Steel Pro- 
ducing Company Where the Capital Stock of Both Is Owned by a Holding Company, in 
Absence of Showing that the Two Subsidiaries are but Instrumentalities of the Holding 
Company—West Virginia Ad Valorem Property Tax on Accounts Receivable and 
Bank Deposits of Foreign Corporation with Its Principal Commercial Office in that 
State, Upheld, although the Concern’s Manufacturing Activities and Most of Its 
Sales Activities are beyond Its Borders—Method of Raising in Federal Courts 
the Jurisdictional Question Based on Lack of the Requisite Amount in Contro 
versy—Alabama Excise Tax on Storing of Gasoline Cannot Be Imposed on 
Storage and Withdrawal for Sale to the United States in Performance of 
Its Governmental Functions—Time When Claim for General Average 
Contribution Applies. 





By EpGar Bronson TOLMAN* 


Statutes—Commodities Clause of the Interstate 
Commerce Act 

The Commodities Clause of the Interstate Commerce 
Act declares it illegal for a railroad company to transport 
in interstate commerce any article (with certain exceptions) 
produced by it or which it owns in whole or in part or in 
which it has any interest, direct or indirect. 

The fact that all the capital stock of both a common 
carrier in interstate commerce and a steel producing cor- 
poration are owned by a third corporation does not of itself 
bring within the operation of the clause the transportation 
by such carrier of products of the producing company, in 
the absence of a showing that the two subsidiaries are in 
reality but branches or instrumentalities of the holding com- 
pany. 

United States v. Elgin, Joliet and Eastern Rail- 
way Company. 80 Adv. Op., 893; 56 Sup. Ct. Rep. 
841. 

This case involved a question as to the applica- 
tion of the commodities clause of the Interstate Com- 
merce Act. That clause, passed in 1906, provides that : 

“From and after May first, nineteen hundred and eight, 
it shall be unlawful for any railroad company to transport 
from any State, Territory, or the District of Columbia, to 
any other State, Territory, or the District of Columbia, 
or to any foreign country, any article or commodity, other 
than timber and the manufactured products thereof, manu- 
factured, mined, or produced by it, or under its authority, 
or which it may own in whole, or in part, or in which it 
may have any interest, direct or indirect, except such 
articles or commodities as may be necessary and intended 
for its use in the conduct of its business as a common 
carrier.” 


The government sought an injunction restraining 
the appellee from transporting articles manufactured, 
mined, produced or owned by subsidiaries of the 
United States Steel Corporation, on the ground that 
such transportation constituted a violation of the com- 
modities clause. The United States Steel Corporation, 
a\ holding and non-operating company, owns all the 
capital stock of the appellee, and also owns all the stock 
of various subsidiary producing companies, whose 
products constitute 60% of the appellee’s traffic. The 





*Assisted by James L. Homrre 


appellee operates the “Chicago Outer Belt Line”, in 
interstate commerce, and connects and interchanges 
freight with every railroad entering Chicago, and 


serves many industries. It files tariffs with the Inter- 
state Commerce Commission, and complies generally 
with the provisions of the Interstate Commerce Act 
and the regulations of the Commission. The Steel 
Corporation acquired the stock of the appellee in 1901, 
as well as that of the subsidiary producing companies, 
and has held such stock ever since. 

After trial on voluminous evidence, the District 
Court dismissed the suit for want of equity. It con- 
cluded that mere ownership by the Steel Corporation 
of all shares of both the appellee and a producing sub- 
sidiary was not enough to show that products made 
or owned by the latter were articles or commodities 
produced by the former, or under its authority, or 
which it owned in whole or in part, or in which it had 
an interest, direct or indirect, and was forbidden by 
the commodities clause to transport. It concluded also 
that the evidence did not warrant the inference that 
railroad and the producing subsidiaries are under the 
domination, control, direction or management of the 
Steel Corporation, in the sense that they are mere de- 
partments, branches, adjuncts, and instrumentalities 
of the Steel Corporation. The District Court also con- 
cluded that the evidence failed to show that the rail- 
road has any interest, direct or indirect, legal or 
equitable, in the articles or commodities which it trans 
ports for the producing subsidiaries. 

On direct appeal, the decree was affirmed by the 
Supreme Court, with three of the Justices dissenting. 
Mr. Justice McReynoips delivered the majority 
opinion. He first reviewed interpretations previously 
placed on the commodities clause, and said: 

“The Commodities Clause became part of the Inter- 
state Commerce Act in 1906 * * * and has remained with- 
out material change. It was first interpreted here in 
United States v. Delaware & Hudson Company, (1909) 
213 U. S. 366, 415, where, by Mr. Justice White, the Court 
said: 

“*We then construe the statute as prohibiting a rail 
road company engaged in interstate commerce from trans 
porting in such commerce articles or commodities under 


the following circumstances and conditions: (a) When the 
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ommodity has been manufactured, mined, or 


article 


roducet 


a carrier or under its authority, and, at the 
me of transportation, the carrier has not, in good faith, 
before the act of transportation, dissociated itself from 
such article or commodity; (b) When the carrier owns 
the article or commodity to be transported, in whole or in 
part; ( When the carrier, at the time of transportation, 
has at rest, direct or indirect, in a legal or equitable 


sense, in the article or commodity, not including, therefore, 


articles commodities manufactured, mined, produced or 
ywwned, etc., by a bona fide corporation in which the rail- 
vad company is a stockholder.’ 
“This construction has been accepted and followed in 
the later cases ** * 
‘Through Mr. Justice Lamar, the court said, in United 
States Delaware, L. & W. R. Co- 

But mere stock ownership by a railroad, or by its 
stockholders, in a producing company, cannot be used as 
a test by which to determine the legality of the transporta- 
ion of such company’s coal by the interstate carrier. For, 
when the commodity clause was under discussion, attention 
was called to the fact that there were a number of the 
anthracite roads which at that time owned stock in coal 
companies An amendment was then offered which, if 
adopted, uld have made it unlawful for any such road 


to transport coal belonging to such company. The amend- 
ment, however, was voted down; and, in the light of that 
indication of congressional intent, the commodity clause 
was construed to mean that it was not necessarily unlawful 


for a railroad company to transport coal belonging to a 
corporation in which the road held stock. * * * For a 
stronger reason, it would not necessarily be illegal for the 
road to transport coal belonging to a corporation whose 
stock was held by those who owned the stock of the rail- 


road company.’ 

“Notwithstanding the intent imputed to Congress by 
this opinion, announced in 1915, no amendment has been 
made to the Commodities Clause. We must, therefore, 
conclude that the interpretation of the Act then accepted 
has legislative approval.” 

In view of these rulings, the Court concluded that 
it should not hold that, as a matter of law, that sub- 
sidiary companies are mere departments of the hold- 
ing company owning their stock, but that the exist- 
ence of such relation is rather a question of fact. 


“Considering former rulings, it is impossible for us 
now to declare as matter of law that every company all 
of whose shares are owned by a holding company sezes- 
sarily becomes an agent, instrumentality, or department of 


Whether such intimate relation exists is a ques- 
to be determined upon evidence. 


the latter 
tion of fact 

Reference was then made to part of the opinion in 
United States v. Reading Company, 253 U. S. 26, re- 
lied upon by the government. The finding there was 
that, on the evidence, the carrier and the coal com- 
pany involved were operated not as independent com- 
panies, but as parts of the holding company owning 
their stock. Here, the evidence was thought to show 
no such intimate relationship between the three com- 
panies. 

“Properly to appraise the situation now presented par- 
ticular attention must be given to the following facts. All 
shares of appellee and the subsidiary producing companies 
have been owned by the United States Steel Corporation 
since 1901. The railroad has been under constant super- 
vision by the Interstate Commerce Commission. ‘In The 
Matter of Alleged Rebates to the United States Steel Cor- 
poration,’ 36 I. C. C. 557 (1915). It functions as a sep- 
arate corporate carrier under immediate control of its own 
directors; no one of whom is on the board of the holding 
company ; it owns all necessary equipment, makes its own 
Contracts, manages its own finances, serves its patrons 
without discrimination and apparently to their satisfaction. 


The lawfulness of the relationship between the holding 
company and subsidiaries was challenged in United States 
v. United States Steel Corporation, decided here in 1920, 
251 U. S. 417. After long and thorough investigation and 
consideration, this court held the Anti-trust Act was not 
being violated. The present proceeding is one to prevent 
probable future unlawful conduct and not to punish acts 
long since completed, however reprehensible. ‘Our con- 
sideration should be of not what the Corporation had power 
to do or did, but what it has now power to do and is 
doing.’ * * * 

“The court below made definite findings of fact and 
upon them reached the conclusions stated above. Although 
criticized, and notwithstanding certain isolated acts may 
indicate undue control over the carrier at their dates, we 
think that the findings are essentially correct and support 
the decree. Instances of participation in the affairs of the 
appellee by the officers of the United States Steel Corpora- 
tion, stressed by counsel, are relatively few; a material 
part of them occurred years ago—some of the more im- 
portant in 1909. They are not adequate to support the 
claim that appellee must be regarded as the alter ego of its 
sole stockholder. The mere power to control, the possi- 
bility of initiating unlawful conditions is not enough as 
clearly pointed out in United States v. Delaware & H. Co., 
supra. That a stockholder should show concern about the 
company’s affairs, ask for reports, sometimes consult with 
its officers, give advice and even object to proposed action 
is but the natural outcome of a relationship not inhibited 
by the Commodities Clause.” 

Mr. Justice Stone delivered a dissenting opin- 
ion in which Mr. Justice Brandeis and Mr. Justice 
Cardozo concurred, expressing the view that the de- 
cree should be reversed. Discussing first the purpose 
of the commodities clause, he said: 


“The language of the commodities clause, read in the 
light of its legislative history, can leave no doubt that its 
purpose was to withhold from every interstate rail carrier 
the inducement and facility for favoritism and abuse of 
its powers as a common carrier, which experience had 
shown are likely to occur when a single business interest 
occupies the inconsistent position of carrier and shipper. 
* * * Before the enactment of the commodities clause, 
Congress, by sweeping prohibitions, had made unlawful 
every form of rebate to shippers and every form of dis- 
crimination in carrier rates, service and facilities, injurious 
to shippers or the public. By the Sherman Act it had 
forbidden combinations in restraint of interstate commerce. 
But it did not stop there. The commodities clause was 
aimed, not at the practices of railroads already penalized, 
but at the suppression of the power and the favorable oppor- 
tunity, inseparable from actual control of both shipper and 
carrier by the same interest, to engage in practices already 
forbidden and others inimical to the performance of carrier 
duties to the public.” 

Mr. Justice Stone, observing that the Reading 
Company case establishes that ownership by a holding 
company of the stock of a carrier and a shipper, plus 
an active exercise of control, are enough to make un- 
lawful transportation by the carrier of the shipper’s 
commodities, added that the question here is whether 
the control has been exercised in such a manner as to 
bring the statute into operation. 

“The only question for our decision is whether the 
complete power of the United States Steel Corporation, 
through stock ownership, to dominate both appellee and 
certain shippers over its lines, has been exercised suffi- 
ciently to exemplify the evil which the commodities clause 
was intended to prevent, and so to bring appellee within 
its condemnation.” 

The dissenting opinion expressed the view that 
it is of no consequence that complaints of rebates and 
charges of infringement of the Sherman Anti-Trust 
Act have not been sustained. Nor was it thought 
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important that the Steel Corporation and its subsid- 
iaries have scrupulously maintained their separate cor- 
porate entities, have kept their transactions separate 
in form, their accounts separate, and have maintained 
separate boards of directors and officers. 


“Those familiar with present day methods of cor- 
porate control will not be so naive as to suppose that the 
complete domination in fact of its subsidiaries by a hold- 
ing company owning all their stock is in any way incon- 
sistent with scrupulous recognition of their separate cor- 
porate entities, or with the maintenance of separate ac- 
counts and distinct personnels of officers and directors. 
Every holding company presupposes a relationship between 
it and a distinct corporate entity and its power to control 
the latter. Where the issue is whether that power has 
been exercised, ‘courts will look through the forms to the 
realities of the relation between the companies as if the 
corporate agencies did not exist.’ Hence we are presently 
concerned with what is in fact done in the Steel Corpora- 
tion’s exercise of its power to control, not with the par- 
ticular legal forms or methods under cover of which con- 
trol may in fact be effected. And since we must look to 
its acts of control, in addition to its power acquired by 
stock ownership, as the decisive test, we must scrutinize 
what has occurred in the past as the best indication of the 
manner and extent of the use which may be made of the 
power in the future.” 

Emphasis was also placed upon the fact that the 
Steel Corporation’s dominant interest is in production 
rather than in transportation, a situation thought to 
be more menacing to the public and to competing pro- 
ducers, than where the dominant interest is in trans- 
portation. In the light of this, and its tendency to 
make the expansions of carrier service subordinate to 
the producing interest, with consequent detriment to 
the public and to competitors, Mr. Justice Stone 
thought that the evidence should be considered. In a 
review of the case, he pointed out that the Steel Cor- 
poration has exercised close and constant supervision 
over the affairs of its subsidiaries, and has dominated 
and controlled their fiscal affairs and their expendi 
tures for capital account and improvements. 

Summing up the evidence, Mr. Justice Ston 
concluded : 


or 


The record discloses many other forms of actual con- 
trol of the business and affairs of appellee by the Steel 
Corporation which is unnecessary to detail. It is enough 
that those mentioned, when examined in their setting, show 
with convincing force that the appellee railroad is in fact 
obedient to the dominating control of producers of com- 
modities which it transports. In every instance when the 
Steel Corporation has conceived that it had any interest 
to subserve, appellee has willingly done its bidding. In 
none has there been any indication of a disposition to 
pursue any policy not at least tacitly approved by the 
Steel Corporation. The active and continuous control over 
appellee’s finances and expenditures is alone sufficient to 
create a continuing danger of neglect and abuse of appellee's 
carrier duties in favor or the dominating production and 
shipping interest, a temptation and an opportunity which 
it was the sole purpose of the commodities clause to fore- 
stall. In addition, the Steel Corporation has exerted that 
power, in the acquisition of the Lake Shore lease and its 
appurtenant trackage rights, to secure special advantages 
for its producing subsidiaries. The trackage rights ex- 
tend only to hauling their own product, not that of their 
rivals. 

“This relationship passes far beyond that which is 
hormal between a railroad and its stockholders and ex- 
tablishes a control over appellee’s policy as complete as 
though it were but a department of the Steel Corporation. 
If the commodities clause permits control such as is 
exhibited here, one is at a loss to say what scope remains 


for the operation of the statute. Whatever views may be 
entertained of the soundness and wisdom of the decision 
in United States v. Delaware & Hudson Co., supra, it 
neither requires nor excuses our reduction of the com- 
modities clause to a cipher in the calculations of those who 
control the railroads of the country.” 

The case was argued by Assistant Solicitor Gen- 
eral Bell for the Government, and by Mr. Nathan L. 
Miller for the appellee. 


Taxation—Taxable Situs—Accounts Receivable— 
Bank Balances and Choses in Action 


Where a Delaware corporation has its principal com- 
mercial office in West Virginia, at which its financial affairs 
are managed and controlled, and where amounts due under 
sales contracts are payable, and from which are made with- 
drawals of cash on deposit in banks in other states, the 
accounts receivable and the bank balances have a taxable 
situs in West Virginia, although the corporation’s manu- 
facturing activities and most of its sales offices are outside 
of West Virginia. 


Wheeling Steel Corporation v. Fox et al., 80 Adv. 
Op. 809; 56 Sup. Ct. Rep. 773. 

This opinten dealt with the validity of an ad 
valorem properiy tax imposed by West Virginia on 
accounts receivable and bank deposits of the appellant, 
Wheeling Steel Corporation, a Delaware corporation. 
The tax statutes were challenged as violative of the 
due process and equal protection clauses of the Four- 
teenth Amendment. The state Supreme Court of Ap- 
peals sustained the tax and reversed a judgment of a 
circuit court reducing the assessment, and later re- 
fused to review a final judgment of the circuit court. 
On appeal the judgment was affirmed by the Supreme 
Court, in an opinion by Mr. Cuter Justice HuGHEs. 

The case was submitted on an agreed statement of 
facts. From this it appeared that the appellant main- 
tains its principal office in Delaware, where it keeps a 
duplicate stock ledger and records of all transactions 
relating to its capital stock, the originals being kept 
in New York City. It files reports and pays franchise 
taxes as required by Delaware. 

The general business offices of the appellant are at 
Wheeling, West Virginia, where the general books and 
accounting records are kept, where the principal offi- 
cers reside and where stockholders’ and directors’ 
meetings are held. The appellant maintains sales of- 
fices in various cities, but sales contracts at such 
offices are negotiated subject to acceptance or rejec- 
tion at Wheeling. The principal manufacturing plants 
of the appellant are located in Ohio, where the ac- 
counts relating to production are maintained. All in- 
voices are payable at Wheeling. The majority of the 
commercial accounts are paid by check issued at 
Wheeling. Payrolls are signed at the various plants, 
and are there distributed to employees. Such checks 
are drawn on deposits in banks at the places where 
the plants are situated. Of the total assessed value of 
real estate and tangible personal property of the ap 
pellant, of nearly $32,000,000, 27.10% is assessed in 
West Virginia. All moneys are controlled and ex 
penditures are directed by the Wheeling office 

On January 1, 1933, the Corporation had on de- 
posit in banks $2,307,773.61, of which $849,161.99 
was on deposit in West Virginia. But the deposits 
outside of West Virginia are not segregated for the 
purpose of keeping separately receipts from sales of 
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products manufactured in, and shipped from, West 
Virginia 

On January 1, 1933, the total accounts and notes 
receivable were $2,234,743.11, of which $374,410.42 
were for goods sold and manufactured in, and shipped 


from West Virginia. As of said date, the Corporation 





id bee ssessed by Ohio on accounts and notes re- 
eivable amounting to $250,133.42. 
sefore considering the specific questions pre- 
sented, Mr. Curer Justice HuGHes reviewed gen- 
erally the power of the states to impose ad valorem 
propert xes within the operation of the due process 
clause. In this connection, he said: 

“The tax is not a privilege or occupation tax. It is 
not a tax on net income. * * * it is an ad valorem property 
tax. We have held that it is essential to the validity of 
such a tax, under the due process clause, that the property 
hall b I the territorial jurisdiction of the taxing 
state. This rule receives its most familiar illustration in 
the case of land. The rule has been extended to tangible 
personal perty which is thus subject to taxation ex- 
clusively in the State where it is permanently located, re- 
gardless of the domicile of the owner. * * * We have 
said that the application to the States of the rule of due 
process arises from the fact ‘that their spheres of activity 
ire enf 1 and protected by the Constitution and there- 
fore it possible for one State to reach out and tax 
property other without violating the Constitution.’ 
* * * When we deal with intangible property, such as 
credits yses in action generally, we encounter the 
difficulty by reason of the absence of physical char- 
acteristic have no situs in the physical sense, but 
have the attributable to them in legal conception. 
Accordingly we have held that a State may properly apply 


the rule mobilia sequuntur personam and treat them as 
the owner’s domicile for purposes of taxation. 
having thus determined ‘that in general in- 

be properly taxed at the domicile of their 
have found ‘no sufficient reason for saying that 


t entitled to enjoy an immunity against taxa- 


localized at 


they are 


tion at more than one place similar to that accorded to 
tangibles.’ * * * The principle thus announced in Farmers 
Loan & Trust Co. v. Minnesota (280 U. S. 204) has had 


application. * * * But despite the wide appli- 
principle, an important exception has been 


progressive 
1 


cation of the 


recognized 
“In the case of tangible property, the ancient maxim, 
which had origin when personal property consisted in 


the main articles appertaining to the person of the 
owner, yielded in modern times to the ‘law of the place 
where the property is kept and used’ * * *. It was in 


view ‘of the enormous increase of such property since the 
introduction of railways and the growth of manufacturers’ 
that it came to be regarded as ‘having a situs of its own 
for the purpose of taxation, and correlatively to exempt 
at the domicile of its owner.’ * * * There has been an 


analogous development in connection with intangible prop- 


erty by reason of the creation of choses in action in the 
conduct by an owner of his business in a State different 
from that of his domicile.” 

Attention was then turned to the status of the 
accounts receivable in relation to the state taxing 
power. In this connection emphasis was placed on the 


fact that t commercial domicile” of the Corporation 
was in West Virginia, and that its management func- 
tioned there. Also, it was stressed that the exaction 
in question is a property tax, levied on the proceeds 
of sales contracts payable at Wheeling. In view of 
these considerations, the Court was unable to accept 
the appellant’s contention that the intangibles should 
be allocated on the basis of tangible property owned 
and used in the production of material for sale. With 
réspect to this the opinion states: 


The tax is not on the manufacturing or on the 


privilege of maintaining sales offices. The tax is not on 
the net profits of a unitary enterprise demanding a method, 
not intrinsically arbitrary, of making an apportionment 
among different jursidictions with respect to the processes 
by which the profits are earned. * * * Such a tax or net 
gains is distinct from an ad valorem property tax on the 
various items of property owned by the Corporation and 
laid according to the location of the property within the 
respective tax jurisdictions. Here, the tax is a property 
tax on the accounts receivable, as separate items of prop- 
erty, and these are not to be regarded as parts of the 
manufacturing plants where the goods sold are produced. 

“Hence we cannot agree with appellant’s counsel that 
the only fair rule in such a case is one ‘which allocates 
intangibles on the basis of tangible property owned and 
used in production of material for sale.’ This is to con- 
fuse two distinct subjects of ad valorem property taxation, 
the accounts receivable which arise from sales and the 
manufacturing plants. The accounts are not necessarily 
localized in whole or in part where the goods are made but 
are attributable as choses in action to the place where they 
arise in the course of the business of making contracts of 
sale. We said, in Virginia v. Imperial Coal Sales Co., 
293, U. S. 15, 20, that we were not able to perceive ‘any 
sound reason for holding that the owner must have real 
estate or tangible property within the State: in order to 
subject its intangible property within the State to taxa- 
tion.’ ” 


The bank deposits in other states were also held 
attributable to the Wheeling office. As to this the 
Court said: 


“The so-called ‘money in bank’ is not cash or physical 
property of the Corporation but is an indebtedness owing 
by the bank to the Corporation by virtue of the deposit 
account. From the Wheeling office proceed the items 
deposited and there the withdrawals are directed and con- 
trolled. In the light of this course of business as shown 
by the agreed statements of fact, we find no sufficient basis 
for concluding that the bank accounts thus maintained and 
controlled were properly attributable to the Corporation at 
any place other than at its general office at Wheeling. If 
there were any special circumstances by which any of these 
deposits could be deemed to have been localized elsewhere, 
they do not appear upon the present record. 

“The state court permitted the deduction of the amount 
of the intangible property of the Corporation which had 
been assessed in Ohio. That assessment, according to the 
agreed statement, was ‘on accounts and notes receivable.’ 
Counsel for the State, while insisting that the record does 
not show a taxable situs in Ohio of any of appellant’s 
accounts receivable, has not taken a cross appeal or sought 
to assign error with respect to this part of the judgment 
of the Supreme Court of Appeals. The State is not in a 
position to complain of the deduction and no question as 
to its propriety is before us upon this record.” 

2 


“Our conclusion is that appellant has failed to show 
that West Virginia in laying the tax has transcended the 
limits of its jurisdiction and thus deprived the appellant 
of its property without due process of law.” 

The contention made under the equal protection 
clause was briefly discussed, but no basis for the as- 
serted discrimination was found in the state statutes. 

The case was argued by Messrs. J. E. Bruce and 
Wright Hugus for the appellant, and by Mr. Homer 
A. Holt, Attorney General of West Virginia, for the 
appellees. 

Federal Courts — Jurisdiction Dependent on 

Amount in Controversy—Burden of Proof 

In the federal courts the defense of want of jurisdiction 
for lack of the requisite amount in controversy may be 
raised by answer in suits in equity, and the burden of proof 
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that the court has jurisdiction rests on the complainant 
throughout the litigation. 


McNutt et al. v. General Motors Acceptance Cor- 
poration of Indiana, et al., 80 Adv. Op. 816; 56 Sup. 
Ct. Rep. 780. 

In this opinion the Court considered a question 
as to the method of raising the jurisdictional question 
in the federal courts for lack of the requisite amount 
in controversy, and the burden of proof in respect of 
such issue. 

The respondent, General Motors Acceptance Cor- 
poration of Indiana brought suit to restrain the en- 
forcement of an Act of the General Assembly of Indi- 
ana, passed in 1935, regulating the business of pur- 
chasing contracts arising out of retail installment sales, 
including provisions for licenses, classifications of con- 
tracts, and fixing maximum finance charges. The act 
was challenged as in violation of the equal protection 
and due process clauses of the Fourteenth Amendment. 
The case was heard by a federal court of three judges. 
A permanent injunction was granted. 

On direct appeal the decree was reversed by the 
Supreme Court, in an opinion by Mr. Curer Justice 
Hucues. The ground of reversal was that the case 
should have been dismissed for want of jurisdiction, 
due to the fact that there was no finding or evidence 
to support the allegation of the bill that the matter in 
controversy exceeds the sum or value of $3,000. 

The complaint alleged that the requisite amount 
was involved, and the allegation was denied by answer. 
The bill also alleged that the net worth of the re- 
spondent’s business exceeds $50,000; that in 1934 it 
purchased retail installment contracts in the State ag- 
gregating in excess of $7,000,000; and that the value 
of such purchases for the first six months of 1935 was 
in excess of $4,000,000. Various other allegations 
were made as to the business, and as to the restric- 
tions imposed on the respondent by the challenged act. 

But, as pointed out in the opinion, there was no 
allegation as to the value of the right to be free from 
the alleged unconstitutional interference, or of the 
loss consequent thereon. As to this feature Mr. CHIEF 
Justice HucGues said: 

“Respondent invokes the principle that jurisdiction is 
to be tested by the value of the object or right to be pro- 
tected against interference. * * * But in the instant case, 
the statute does not attempt to prevent respondent from 
conducting its business. There is no showing that it can- 
not obtain a license and proceed with its operations. The 
value or net worth of the business which respondent trans- 
acts in Indiana is not involved save to the extent that it 
may be affected by the incidence of the statutory regula- 
tions. The value of that right may be measured by the 
loss, if any, which would follow the enforcement of the 
rules prescribed. The particular allegations of respond- 
ent’s bill as to the extent or value of its business throw no 
light upon that subject. They fail to set forth any facts 
showing what, if any, curtailment of business and conse- 
quent loss the enforcement of the statute would involve. 
The bill is thus destitute of any appropriate allegation as to 
jurisdictional amount save the general allegation that the 
matter in controversy exceeds $3,000. That allegation was 
put in issue and the record discloses neither finding nor 
evidence to sustain it. 

“In the absence of any showing in the record to sup- 
port that general allegation, the question is upon which 
party lay the burden of proof. Respondent contends that 
the burden of proving the lack of jurisdiction rests upon 
the party challenging the jurisdiction and cites decisions 
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of this Court to that effect. The question is thus sharply 
presented.” 

Then followed a discussion of an Act of 1875 in 
relation to the jurisdictional statute. That Act pro- 
vides that if, in any suit commenced in or removed to 
a federal court, it shall appear that the suit does not 
really and substantially involve dispute or contro- 
versy properly within the jurisdiction of the court, or 
that the suit is improperly or collusively brought, the 
court shall proceed no further therein, but shall dis- 
miss the suit or remand it to the court from which it 
was removed, as justice may require * * *” The 
opinion points out that prior to this statute, the juris- 
dictional defense was raised in law actions by a plea 
in abatement, with the burden of proof on the de- 
fendant. In equity, the defense was presented by plea 
or demurrer, but not by answer. 

By the Conformity Act of 1872, all defenses in 
civil law actions were made available under any form 
of plea, answer or demurrer open under the state prac 
tise wherein the federal court was held 

As to the effect of the Act of 1875, Mr. Cuter 
Justice HuGuHes said: 


“The Act of 1875, in placing upon the trial court 
the duty of enforcing the statutory limitations as to juris- 
diction by dismissing or remanding the cause at any time 
when the lack of jurisdiction appears, applies to both 
actions at law and suits in equity. The trial court is not 
bound by the pleadings of the parties, but may, of its own 
motion, if led to believe that its jurisdiction is not properly 
invoked, ‘inquire into the facts as they really exist.’ ” 

A review was then presented of cases decided 
since the Act of 1875. Of these, the last considered 
was Chase v. Wetslar, 225 U. S. 79, in which the 
Court found it unnecessary to consider the conflict of 
opinion as to the burden of proof in regard to juris- 
dictional questions. Declaring that it is necessary to 
decide that point now, and that the Act of 1875 indi 
cates that a uniform rule should be applied, the Court 
concluded that the burden of proof rests on the com- 
plainant. Dealing with this aspect of the case, the 
learned Cuter Justice said: 


“The question which was thus suggested and put aside 
in Chase v. Wetzlar is definitely before us in the instant 
case and should be decided. The Act of 1875 prescribes a 
uniform rule and there should be a censistent practice in 
dealing with jurisdictional questions. We think that the 
terms and implications of the Act leave no sufficient ground 
for varying rules as to the burden of proof. The pre- 
requisites to the exercise of jurisdiction are specifically 
defined and the plain import of the statute is that the Dis- 
trict Court is vested with authority to inquire at any time 
whether these conditions have been met. They are condi- 
tions which must be met by the party who seeks the exer- 
cise of jurisdiction in his favor. He must allege in his 
pleading the facts essential to show jurisdiction. If he fails 
to make the necessary allegations he has no standing. If 
he does make them, an inquiry into the existence of juris- 
diction is obviously for the purpose of determining whether 
the facts support his allegations. In the nature of things, 
the authorized inquiry is primarily directed to the one who 
claims that the power of the court should be exerted in his 
behalf. As he is seeking relief subject to this supervision, 
it follows that he must carry throughout the litigation the 
burden of showing that he is properly in court. The 
authority which the statute vests in the court to enforce 
the limitations of its jurisdiction precludes the idea that 
jurisdiction may be maintained by mere averment or that 
that party asserting jurisdiction may be relieved of his 
burden by any formal procedure. If his allegations of 
jurisdictional facts are challenged by his adversary in any 
appropriate manner, he must support them by competent 
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of. And where they are not so challenged the court 
ay still insist that the jurisdictional facts be established 
the case be dismissed, and for that purpose the court 
may demand that the party alleging jurisdiction justify 


his allegations by a preponderance of evidence. We think 
that only this way may the practice of the District 
Courts be harmonized with the true intent of the statute 
which clothes them with adequate authority and imposes 
upon them a correlative duty. 

“Here, the allegation in the bill of complaint as to 
jurisdictional amount was traversed by the answer. The 
court made no adequate finding upon that issue of fact, 
and the record contains no evidence to support the allega- 
tion of the bill. There was thus no showing that the Dis- 
trict Court had jurisdiction and the bill should have been 
lismissed upon that ground.” 

The case was argued by Messrs. Joseph W. Hutch- 
nson and Leo M. Gardner for the appellants, and by 
Messrs. John Thomas Smith and Phillip W. Haber- 
man for the appellee. 

Taxation—State Excise Taxes—Immunity of 


United States 


The Alabama excise tax on the storing of gasoline is 
not intended to operate as a tax on storing as such, but is 
a tax on storage and withdrawal, and the tax is dependent 
on the amount withdrawn. Hence the tax cannot be imposed 
on storage and withdrawal for sale to the United States 
for the performance of governmental functions. 

Even if the tax were upon storing only, gasoline stored 
and withdrawn for sale to the United States would be free 
from the excise, under the immunity of the United States 
from state taxes. 


Graves et al v. The Texas Co., 80 Adv. Op. 824; 
56 Sup. Ct. Rep. 818. 

This case related to the validity of a tax imposed 
by Alabama, as applied with respect to gasoline sold 


to the United States, and used by it in the perform- 
ance of governmental functions. A three judge federal 
court found the exaction indistinguishable from the 
tax condemned in Panhandle Oil Co., v. Knox, 277 U. 
S. 218, and granted a permanent injunction. On ap- 
peal, the decree was affirmed by the Supreme Court, 
by a divided bench. The United States filed a brief 
as amicus curiae for affirmance. 

The tax challenged is imposed by an act passed 
in 1935, which repealed prior statutes imposing taxes. 
The earlier acts imposed taxes on distributors, retail 
dealers, and storers at a specified rate per gallon “upon 
the selling, distributing or withdrawing from storage 
The term “storer” was added by an 


for any use.” 
The act of 1935 provides that: 


act of 1927 

“‘Every distributor, refiner, retail dealer or storer of 
gasoline * * * shall pay an excise tax cf six cents ($0.06) 
per gallon upon the selling, distributing, storing or with- 
drawing from storage in this State for any use, gaso- 
line * * *’ 

\ll the acts provide that the excise shall not be 
laid upon sales in interstate commerce and that the 
tax shall be paid only once. They make the excise 
apply whether withdrawals be for sale or for other 
use, and require that sellers may pay on the basis of 
their sales and that others shall compute and pay the 
tax on the basis of withdrawals. 

The appellee is a Delaware corporation, author- 
ized to do business in Alabama. It sells gasoline there 
which it imports from Texas. Nearly all gasoline sold 
bythe appellee to the United States is sold under writ 
ten contracts, and the government requires that prices 


specified in bids and contracts shall be exclusive of 
state and municipal taxes. 

Prior to the ruling in the Panhandle case the at- 
torney general of Alabama had ruled that sales to the 
United States were taxable under an act of 1923. 
After that decision he ruled otherwise. Still later he 
advised the tax commission that the tax under earlier 
acts was essentially different from the taxes condemned 
in the Panhandle case, but did not make his ruling 
depend on any acts passed after 1927. He concluded 
that the taxes were laid not upon sale but upon storage 
and subsequent withdrawal. 

The appellants contended that the company is sub- 
ject to a tax for the privilege of storing gasoline, 
measured by the amount withdrawn, and argued that 
hence it is not one that operates to retard, impede or 
burden the exercise by the United States of its consti- 
tutional functions. 

Rejecting this contention, and declaring that the 
intention is not to tax mere storing, Mr. Justice 
BUTLER said: 


“But mere storing, i. e., that unassociated with selling, 
distributing or withdrawing from storage, was not taxable 
under prior laws and is not taxable under the Act of July 
10, 1935, now in force. While a storer is subject to excise 
in the Act of January 25, 1927, and subsequent statutes, 
storing without more is not enough to make one a storer. 
To be a storer, one must ship into the State and there 
store and withdraw gasoline for some use. Storing was 
not included among the acts or things taxed until the Act 
of July 10, 1935. That Act supersedes and consolidates 
the earlier levies. We read its taxing-clause with its other 
provisions that in substance were taken from the earlier 
statutes. In all the measures involved, it unmistakably 
appears—and it is conceded by the taxing officers—that 
one who has paid a tax on selling is not taxable on dis- 
tributing, storing or withdrawing from storage. The 
opinion of the attorney general, August 22, 1928, rightly 
held that the State taxes but once, and, where there is a 
sale, the tax is on the sale. The purpose of the statutes 
subsequent to that of 1923 was to reach gasoline which 
was used but not sold within the State. But, excepting only 
the addition of the word ‘storing’ in the taxing clause of 
the Act of July 10, 1935, there is nothing to suggest inten- 
tion to tax ‘storing’ as such. Other provisions indicate 
that it was not the purpose so to tax. In all the Acts, it 
is stated: The excise shall apply whether the withdrawal 
be for ‘sale or other use’; sellers may pay on the basis 
of their sales but others shall pay on the basis of their 
withdrawals; all shall report their ‘sales and withdrawals’ 
and keep records of the ‘sales, distributions or with- 
drawals’; violators of the Act may be restrained from dis- 
tributing, refining, selling or withdrawing from storage 
(but not from storing) gasoline, the ‘sale or withdrawal’ 
of which is taxable Omission of storing from these and 
all other provisions relating to ascertainment of amount 
or enforcement of the taxes imposed tend strongly to 
negative intention to tax storing as such.” 


The opinion added that if the intent were to tax 
mere storing of gasoline, such purpose cannot be given 
effect in respect of sales to the United States without 
violating the constitutional principle which protects 
the federal government against state taxation. 

“But, assuming that, by the Acts under consideration 
the State meant to tax mere storing, that purpose cannot 
be given effect in respect of the company’s sales and de- 
liveries to the United States without infringing the con- 
stitutional principle which safeguards the federal govern- 
ment against state taxation. Plainly, the sales and deliv- 
eries by the company to the United States necessarily 
include storing and withdrawal from storage. A tax upon 
anything so essential to the sale of the gasoline to the 
United States is as objectionable as would be a tax upon 
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The validity of the tax is to be determined 
To apply any 
other test of constitutionality would be to treat ‘a prohibi- 
tion which is general, as if it were confined to a particular 


the sale itself. 
by the practical effect of enforcement. 


mode of doing the forbidden thing.’ Brown v. Maryland, 
12 Wheat. 419, 444. As held in the Panhandle case (P. 
222): A charge at the prescribed rate is made on account 
of every gallon acquired by the United States. It is im- 
material that the seller and not the purchaser is required 
to report and make payment to the State. * * * The amount 
of money claimed by the State rises and falls precisely 
as does the quantity of gasoline so secured by the Govern- 
ment. It depends immediately upon the number of gallons. 
So far as concerns the federal immunity from state taxa- 
tion, a tax upon storing or withdrawal so involved cannot 
be distinguished from the tax on sales imposed by the 
Mississippi statute condemned as unconstitutional.” 


The Court also considered a question as to 
whether the appellee had an adequate remedy at law. 
After review of the statutes, it was concluded that 
equitable relief was proper to avoid a multiplicity of 
suits. 

Mr. Justice Carpozo dissented, and expressed 
the view that the tax should be sustained as an excise 
upon the privilege of storing. He said, in part: 


“Under the Alabama statute, the appellee, the Texas 
Company, is a ‘storer.’ It is one ‘who ships or causes to 
be shipped or receives, gasoline into this State in any 
quantities, and stores the same in any manner and with- 
draws or uses the same for any purpose.’ If it did busi- 
ness in some other way, it might be taxable as a ‘distribu- 
tor,’ or ‘refiner,’ or ‘retail dealer.’ Doing business as it 
does, it is taxable as a ‘storer.’ It brings into Alabama 
a dangerous commodity which it keeps there indefinitely 
for indefinite uses. For the privilege of doing this it must 
make a payment to the state upon the termination of the 
storage, whether the purpose of the withdrawal is sale or 
something else. The statute was amended by adding the 
word ‘storing’ in order to cover such activities. What the 
lawmakers have put into a statute, a court may not take 
out of it. 

“In its application to appellee, a tax thus conditioned 
is an excise upon the privilege of storage, and so the cases 
hold. * * * It is not transformed into a tax upon some- 
thing else, or, more particularly, into a tax upon the 
privilege of sale, because payable when the gasoline is 
taken out of storage or because measured by the amount 
withdrawn. * * * The nature of the excise being what it 
is, liability is the same whether withdrawal of the gasoline 
is for one purpose or another. 

“Panhandle Oil Co. v. Knox, 277 U. S. 218, is not a 
decision to the contrary. The tax considered in that case 
and condemned when applied to transactions with the gov- 
ernment was upon the privilege of sale exclusively, and not 
upon some activity or condition antecedent thereto. The 
decision evoked dissent from four members of the court. 
It is now carried to new bounds by the ruling that ‘a tax 
upon anything so essential to the sale of the gasoline to 
the United States (as storage followed by withdrawal) is 
as objectionable as would be a tax upon the sale itself.’ 
If that ruling is to stand, it will equally forbid a tax upon 
the process of refining or upon transporation to a market 
* * * since these, as much as storage, are preliminary to 
sale. * * * Not yet has the immunity of government from 
indirect obstructions been pushed to that extreme. 


Mr. Justice Branpets concurred with Mr. Jus 
tice CArpozo. Mr. Justice STONE took no part in 
the case. 

The case was argued by Messrs. F. H. Moore 
and Richard T. Ribes for the appellants, and by Mr. 
John S. Coleman for the appellee. 








Maritime Law—Contribution—Accrual of Right— 
Limitation 
A claim for general average contribution, where part 
of a cargo is jettisoned to save the balance, accrues when 
the ship reaches her destination and delivers the balance 
of the cargo. 


United States v. Atlantic Mutual Insurance Co 
SO Adv. Op. 884; 56 Sup. Ct. Rep. 889. 

This opinion reviewed a judgment of the Court of 
Claims, rendered in a suit for contribution in general 
average, due to the sacrifice of part of a ship’s cargo 
for the benefit of the ship and the cargo as a whole. 
The Court of Claims gave judgment for the claimant. 

The ship was the Logan, an army transport, carry 
ing a cargo from the United States to the Philippine 
Islands. During the voyage a fire broke out in the 
hold of the vessel, and, to extinguish it, it became 
necessary to jettison part of the cargo, and to let water 
into the hold. 

Part of the cargo was property belonging to the 
Philippine Government and its railroad, such property 
being insured against marine perils, including fire. The 
ship arrived at destination January 19, 1919. On April 
12, 1921, the underwriter paid to the Philippine gov- 
ernment and its railroad the amounts of their respective 
losses and thereby became subrogated to their rights 
under the maritime rule of general average. 

May 19, 1921, the underwriter presented its claim 
to the War Department, for the proportion of the loss 
which should be contributed by the government. The 
department rejected the claims, but its ruling was dis- 
approved by the Judge Advocate General. Finally, on 
December 10, 1928, the Comptroller General rejected 
the claim for contribution. Suit was brought in the 
Court of Claims February 18, 1929. Meanwhile, an 
adjuster, at the request of an officer of the transport 
service, rendered a statement on December 31, 1926, 
computing the amount which the United States should 
contribute, at something over $40,000. The Court of 
Claims gave judgment against the United States. 

The government claimed that the suit was barred 
by the six year statute of limitations, and contended 
that the claim accrued when the transport reached 
destination. Upholding this claim, and reversing the 
judgment of the Court of Claims, the Supreme Court, 
in an opinion by Mr. Justice Van Devanter, said: 

“The court recognized that the transport, had it been 
privately owned, would have become subject to a suit 
in rem for contribution in general average upon its arrival 
at destination and the delivery of the cargo, but held that 
as the transport was government owned and in the public 
service such a suit would not lie against it. We assent 
to this, but think the accrual of the right to contribution 
did not depend upon whether it could be enforced by a 
suit 1% rem against the ship. Such a right accrues if and 
when all the elements essential to its existence are present, 
regardless of whether the appropriate means of enforce- 
ment be a suit in rem or a suit in personam. In this in- 
stance, as we shall show, a suit of the latter class was the 
appropriate means 

“The law of general average is an ancient feature of 
the maritime law and proceeds on the equitable principle 
that that which is sacrificed for one for the benefit of all 
in the course of a common venture at sea should be made 
good by the contribution of all. 

“Various means of enforcing such contribution have 
become well recognized, such as a suit in rem in admiralty 
against ship owner or cargo owner, and an action at law 
or a suit in equity against ship owner or cargo owner. 

(Continued on page 569) 
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)f the Reconstruction Finance Corporation in Corporate Reorganizations— Vast Ma- 


jority of Such Cases Have Arisen under Section 77B Despite the Fact that Section 77 Is 
a Year Older—Proper Classification of Creditors and Right of a Pledgee to Foreclose 
When His Debtor Is Being Reorganized Are Important Questions in Two Pend- 
ing Railroad Cases—Fees and Allowances — Independent Trustees — Pro- 
cedure under Statute Needs Improvement etc.* 


By JAMEs B. ALLEY 
General Counsel of the Reconstruction Finance Corporation 


is in the United States today probably no 

group which has a greater interest in 

reorganization than the Reconstruction 
Finance Corporation. Of the three thousand odd cases 
of reorganization found to date under Section 77B of 
the Bankruptcy Act,’ it is interested in more than 
one-third. Of the railroad reorganizations pending un- 


HERI 
persot 


corp rate 


ler Section 77,? it has an interest in practically every 
ne because of loans made to the railroads involved, 
prior to reorganization. 

Despite this volume of reorganizations, there are 


1al judicial decisions on many portions of 
Hence, many conclusions reached can- 
yr mere prophecies, the quality and ful- 


as yet no f 
the statute 
not escape 
fillment of which time and the Supreme Court alone 
may decide 

The railroads entered the year 1928 and 1929 bet- 
ter fitted physically and financially to withstand a period 
of depression than at any other time. Earnings were 
falling off, however, and with the continuance of the 
depression railroad traffic declined at an alarming and 
unprecedented rate until during the three years from 
1932 to 1935 the annual gross revenues were less than 
half those of 1929. Despite this rapid decline in traffic 
many believed that the difficulties of the railroads were 
temporary and that adequate aid could be furnished by 
public loans through the RFC. The RFC loaned mil- 
lions of dollars but so acute were economic conditions 
that more and more railroads found it necessary to seek 
the protection of the courts. For example, 5,700 miles 
of the operated railroad mileage were under the super- 
vision of the courts in 1929. At the beginning of the 
present year more than 70,000 operated miles or more 
than one-fourth of the total railroad mileage were under 
court supervision.’ Never in railroad history has there 
been such a large part of the railroad system in the 
courts. Efforts to speed the rehabilitation of railroads 
then in the hands of the court and of others whose finan- 
cial condition was precarious resulted in the enactment 
of Section 77 of the Bankruptcy Act. Under this sec- 
tion, it is not necessary to deplete the cash reserve of 
a financially embarrassed railroad by paying to dis- 
senting minority groups their pro rata share of the 
proceeds of a sale, for no judicial sale is necessary 
where a plan of reorganization is approved by two- 
thirds in amount of each class of creditors and of 


hein 
ng 


* Address delivered before the Annual Meeting of the 
Ohio State Bar Association at Columbus on July 10. 

1. 48 Stat. 912 (June 7, 1934); 11 U. S. C. A. § 207. 

2. 47 Stat. 1474 (March 3, 1933); 11 U. S. C. A. § 205. 

3. Sunderland, Railroad Reorganizations (1936), 2 Corp. 
Reorg. 224 
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stockholders ; is found by the court to be fair and equi- 
table; and meets the approval of the Interstate Com- 
merce Commission. 

Whether because of a division of responsibility and 
control between the Interstate Commerce Commission 
and the court, or because of the uncertainties underly- 
ing the entire railroad system (due to increasing cost 
of supplies, the necessity of restoring deferred main- 
tenance as well as the possibility of higher taxes and 
social legislation) or because of stockholders’ domina- 
tion over those proceedings which has been undertaken, 
the fact remains that in the three years since the pas- 
sage of Section 77 of the Bankruptcy Act little has 
been accomplished thereunder. Despite pressure ex- 
erted by the courts, the Interstate Commerce Commis- 
sion, the RFC and the security holders themselves not 
a single reorganization has been effected under the 
Act in spite of the fact that the provisions of Section 
77 were rather completely revised in August, 1935, 
with the primary purpose of minimizing delay which 
might be caused by obstructing minorities. This rec- 
ord is in marked contrast to what the Act contem- 
plated and what its framers apparently expected. 

Not only have no reorganizations been completed, 
but in no instance hasa plan been accepted by 
the creditors, the court and the Interstate Commerce 
Commission. Consequently, despite the fact that Sec- 
tion 77 has been in effect more than three years, one 
year longer than 77B, there were up until June 1 of 
this year only eight reported cases interpreting the 
statute. The Chicago Rock Island* case, the only im- 
portant one of the three cases which have reached the 
Supreme Court, upholds the constitutionality of the 
Section, but the paucity of other interpretive decisions 
is clear evidence of the delay incident to railroad re- 
organization. 

Among the railroad cases with which the RFC is 
now concerned are two presenting questions which may 
be of interest to other corporate creditors. 

One of these raises the question of the proper clas- 
sification of creditors, an important question in every 
77 and 77B proceedings and is a field in which the 
possibility of great injustice to creditors occurs. The 
purpose of a classification is to permit a class vote to 
be taken on a plan of reorganization. It is evident 
that when the number of classes is greater, the time 
and difficulty of obtaining requisite assents by classes 
will be greater. The determination of the correct prin- 
ciples of classification to be applied is important not 





4. Continental Illinois National Bank vy. Chicago R. I. 
& Pac. Rwy., 294 U. S. 648, 79 L. ed 1110, 55 S. Ct. 595 (1935). 
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only in this case but also because the decision will 
serve as a precedent for the establishment of principles 
in other proceedings under Section 77 and also perhaps 
under 77B. 

In the reorganization of the Missouri Pacific Rail- 
road® the court first placed the stockholders and cred- 
itors in sixty-eight classes for the purpose of voting 
for or against the plan of reorganization. A special 
master recommended that the number of classes be 
increased to seventy-seven but on a subsequent hear- 
jng the court changed its first classification, ignored 
the recommendation of the master and created fifty-five 
classifications of stockholders and creditors. 

The RFC had loaned the Missouri Pacific 23 mil- 
lion dollars for refinancing. Of this sum, approximately 
6 million was used to satisfy half of an outstanding 
loan made to the railroad by J. P. Morgan & Com 
pany. As security for this 6 million the RFC took 
half the Morgan & Company collateral and as security 
for the remainder of the loan took other obligations of 
the Missouri Pacific system roughly proportionate in 
amount. Under the first order of the bankruptcy court 
the RFC and Morgan & Company constituted sepa- 
rate classes. Later, in reducing the number of classes 
the court, upon motion of the RFC, placed these credi 
tors with others in a single class. Morgan & Company 
alone objected to the combination of classes, insisting 
that it must occupy an entire class by itself. 

The instant case is an example of the dangers of 
overclassification. Section 77 provides that every plan 
must be accepted by two-thirds of each class of cred- 
itors unless the court finds that assent is withheld un- 
reasonably.* Thus, in practical effect, whenever a single 
creditor constitutes an entire class, that creditor has a 
veto power over any reorganization plan (unless he is 
paid off or otherwise provided for), despite its desir- 
ability and its acceptance by every other interested 
party. It would seem that under such circumstances 
separate classes should not be lightly created since Con- 
gress intended that the basis of classification under the 
statute, as recently amended,’ must depend upon sub- 
stantial differences in claims. There seems, therefore, 
to be no difference which would justify the placing of 
one creditor—Morgan & Company—in a separate class 
by itself with the resulting power of veto. 

It would seem to follow that if the argument of 
counsel for Morgan & Company is sound each holder 
must be placed in a class by itself if there appears any 
difference in interest rates or maturity dates of the 
notes, any difference in the purpose for which the money 
was borrowed, any difference in the character of the 
creditors or the kind of collateral pledged as security for 
the notes, and, finally, any difference in the proportion 
of the value of the collateral to the amount due on the 
notes. But any construction supporting this argument 
clearly would defeat the basic purposes of classification 
provided for in Section 77. 

The fact that Morgan & Company might, upon 
liquidation of the collateral, realize a different amount 
from that realized by RFC would not seem to be a suffi- 
cient reason for special classification. To hold otherwise 
would mean that each collateralized loan would have to 
be given a separate classification since the amount re- 
alized from liquidation of any two collateral notes would 








5. Appeals of J. P. Morgan & Co. Nos. 10568 and 10607 
pending in Circuit Court of Appeals, Second Circuit, arising 
out of reorganiaztion proceedings of /n re Missouri Pacific 
Railroad Co., debtor. 

6. 47 Stat. 1474 (March 3, 

7. 49 Stat. 911 (August 27, 


1933), 11 U. S. C. A. § 205(e). 
1935), 11 U. S.C. A. § 205. 








rarely be the same even though the collateral would 
be identical. The amount realized from the sale would 
depend upon many factors, particularly the time of the 
sale. 

The claim that differences in the character of the 
creditors requires separate classification also seems 
erroneous. If so, there would be as many classifications 
as there are different creditors and as the notes are fully 
negotiable there would be a constant shifting of the 
number and amounts of the classes, all of which would 
delay the adoption of the plan. It would seem Congress 
intended that claims should be classified according to 
the nature of the claims and not according to the nature 
of the holders of the claims. 

It would seem that the classification contemplated 
by the statute is to be a reasonable functional classifica- 
tion to assist in a prompt, fair and equitable reor 
ganization. Any interpretation otherwise, such as one 
leading to the creation of numerous classes of creditors, 
each having a power of veto, would defeat the reasons 
for the Reorganization sections of the Bankruptcy Act 
in that it would hinder and delay reorganizations. 

The other case which arose in the reorganization 
proceedings of the Chicago and North Western Rail 
way® concerns the right of a pledgee to foreclose when 
his debtor is being reorganized. This question is par- 
ticularly important to all lending institutions through 
the country. A proper understanding of this problem 
is also essential for the proper management of a lend 
ing business today. 

Unfortunately, the goal of reasonable certainty in 
this important field of law has not as yet been at 
tained. Perhaps the only principle that has been defi 
nitely established is that laid down in the Rock Island 
case, namely, that a pledgee may be restrained unde 
appropriate circumstances from foreclosing his lien 
while his debtor is undergoing reorganization under 
Section 77, and presumably, also under Section 77B. 
The decision seems to represent an important departure 
from established bankruptcy principles. Prior to that 
case, it had been the almost universal rule that the 
bankruptcy court had no power to restrain the sale of 
pledged securities. That followed from the generally 
accepted principle that a bankruptcy court’s jurisdic- 
tion was limited to the property which was in its actual 
or constructive possession. It is not altogether clear 
whether the Rock Island case has established an en- 
tirely new basis for bankruptcy jurisdiction or whether 
it has merely extended jurisdiction by broadening the 
definition of “constructive” possession or has resorted 
to inherent equity powers to restrain conduct which 
threatens the effective operations of the court. But, 
whatever its basis may have been, the decision has had 
widespread repercussions in the field of finance for it 
interferes with, if it does not actually destroy, one of 
the most essential, characteristic and important pur- 
poses of a pledge agreement — namely — immediate 
liquidity.® 

In view of the importance of the decision it is un 
fortunate that the Supreme Court in opening the door 
to this new remedy did not more clearly mark its 
limitations. At present the scope of this- decision is 
largely a matter of conjecture. Some attorneys seem 
to be of the opinion that the court intended that in- 
junctions should issue as a matter of course upon the 








8. Ju re Chicago and North Western Railway, No. 60448, 
District Court of Northern District of is, Eastern Divi- 
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or 77B petition thereby, in effect, 


proval adéé 
ablishing judicial moratorium over secured debts 
77 or 77B. It is difficult to agree with this view. 
seems reasonable to agree with those who feel 
it the court intended that an injunction should issue 
ly as Mr. Justice Sutherland implied at the outset 
s discussion. “If a sale would so hinder, obstruct 
| delay the preparation and consummation of a plan 
reorganization as probably to prevent it.”"° Further- 
re, although the court stated that an injunction 
ould not continue beyond a reasonable time, it set out 
. definite standards for the determination of that lim- 
tion. Therefore, we do not know whether an un- 
easonable delay for this purpose is the same as for 
e mort stic purpose of dismissing the proceedings 

ntirely 

[hese questions were presented to the court in the 
icago North Western Railway" case in which the 
FC was interested as a secured creditor. The orig- 
nal order continuing the debtor in possession in that 
ise enjoined all secured creditors from selling or dis- 
osing of any pledged collateral. The collateral pledged 
the RFC loan consisted, in part, of bonds of the 
Yew York Central Railroad and preferred stock of the 
nion Pacific Railroad—both of which are unaffiliated 
ith, and entirely unrelated to, the debtor. Both the 
nds and preferred stock were listed and traded on 
Stock Exchange. The sale of these 


| neither increase the amount of debtor’s 
laims nor result in creating new classes of creditors. 
stock and one bloc k of bonds were sell- 


he preterre 
g at prices substantially in excess of their cost to the 
tor and block of bonds was selling at almost 
st to the debtor. The Trustee admitted that the 
ile of the irities would not affect the operation of 
e debtor. In fact, the sale woud reduce the amount 
outstanding claims against the estate by the pro- 
ceeds of the sale. Under these circumstances the RFC 
equested authority to sell all three blocks. The Trustee 
and some creditors thereupon objected to the 
sale on the ground that the sale might affect the re- 
rganization. Apparently the only basis upon which this 


aim reste is the argument that the money realized 
rom the collateral might be needed for working capital. 
Since the securities were pledged with the RFC and 
since the RFC evidenced no intention of releasing its 
lien thereor r the proceeds therefrom, it is not clear 
ow the securities or their proceeds would have been 
ivailable to the debtor as working capital. Further- 
institutional creditors favored the RFC 
ipplication vided certain safeguarding conditions 
vere compl c with 

Yet, despite all these facts 
ct llateral 


ore, a gi 


despite the fact that 
this case was not system collateral and 
would not increase the amount of claims 


’ 
at its Sai 


iwainst the debtor, nor result in the creation of new 
lasses of creditors—facts which distinguish this case 
rom the R Island case—the District Court denied 
the RFC’s application to sell, citing as authority the 
Rock Island decision. Thus, in effect, the District 
Court has held that the Rock Island case was not lim- 
ited by its facts and that it established a general rule 


of law making the foreclosure of pledges under Section 


// practical mpossible even in cases where there was 





10. Continental Illinois National Bank v. Chicago, R. 1. 
& Pac. Ry S. 648, 675, 79 L. ed. 1110, 55 S. Ct. 595 
1935) 

iB ago and North Western Railway No. 60448, 
District Court Northern District of Illinois, Eastern Divi- 
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no showing that the sale would actually impede the re- 
organization or prevent its consummation. 

It is difficult to agree with the conclusions reached 
by the learned District Court in the North Western 
case. It seems that the Rock /sland decision was misin- 
terpreted and that the Supreme Court never intended 
that an injunction should follow as a matter of course 
upon the approval of a petition under Section 77. The 
decision in the Radford case,’* in which Section 75 of 
the Bankruptcy Act** was held unconstitutional, as well 
as other decisions of the Supreme Court have held that 
the bankruptcy power of Congress is subject to the Fifth 
Amendment, and that a secured creditor has vested 
rights which cannot be impaired. 

There is a question whether a construction of Sec- 
tion 77, such as the district court adopted in the North- 
western case, does not deprive a pledgee of his constitu- 
tional rights. The Tennessee Publishing case** in 
which certiorari has been allowed by the Supreme 
Court, will bring before that court related questions. 
Perhaps, both the questions raised by the Tennessee 
Publishing case, and the questions involved in the 
Northwestern case, may soon be resolved by authorita- 
tive decisions. 

The point has greater significance than the imme- 
diate question of RFC’s right to sell pledged collateral. 
If lenders taking collateral are to be subjected to in- 
junctions forbidding the sale of such collateral then 
debtors in need of help, whom the section was designed 
to benefit, will find it impossible to borrow money on 
short term credit. The effect of this must inevitably 
be that business in straitened circumstances which could 
be helped by temporary credit will find themselves 
forced into equity receivership or bankruptcy with at 
tendant delay and expense like that which existed be- 
fore the enactment of Sections 77 and 77B. 

As already mentioned the vast majority of the re 
organization cases have arisen under Section 77B, de 
spite the fact that Section 77 is a year older than 77B. 
The next problems are in the main based upon experi- 
ence in 77B proceedings but for the most part the crit- 
icism and discussion is applicable also to proceedings 
under Section 77. 

The matter of forms of pleadings in reorganizing 
corporations presents a problem of first hand interest 
to every lawyer having anything to do with reorgan- 
ization proceedings. Complete standard court rules and 
forms for petitions, orders and notices do not exist. 
This may be explained in part because of the need for 
flexibility in the reorganization proceeding, but it would 
seem that after two years this reason hardly excuses 
the lack of uniformity in routine matters. The prac- 
ticing lawyer will find that rules or forms applicable 
in one court may be unsatisfactory in another. Until 
the courts, through prescribing uniform rules and forms, 
standardize the basic procedure in corporate reorgan- 
izations, drafting must be done by the trial and error 
method and problems are certain to continue to arise. 
It is to be expected that shortly satisfactory court rules 
will be arrived at which will lessen, to a great degree, 
the difficulty now present in drafting instruments. 

Another question of interest is that of fees and 
allowances, or the problem of if, when and how much 
lawyers and trustees will be paid. The problem must 





12. Louisville Joint Stock Land Bank v. Radford, 295 
U. S. 654, 79 L. ed. 1633, 55 S. Ct. 890 (1935). 

13. 47 Stat. 1470 (March 3, 1933), 11 U. S. C: A. § 203 

i4. Jn re Tennessee Publishing Co., 81 F. (2d) 463 (C. 
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be considered in connection with the background of 
Section 77B and the other reorganization statutes. 

One of the chief reasons for the enactment of the 
reorganization statutes was to reduce the notoriously 
high costs of equity reorganization. That was recog- 
nized by the Supreme Court in the Stitt’® and Callag- 
han** cases which the RFC appealed to that court. In 
the opinions given in those cases Mr. Justice Stone 
said that one of the purposes of Section 77B was “to 
reduce” the cost of reorganization. It was further held 
that the statute should be strictly construed to carry 
out the intention of Congress,’* even in cases where a 
strict construction may result in hardship, for, to use 
the words of the court, “occasional hardship to the in- 
dividual is a consideration outweighed by the public 
interest and the declared policy of Congress.” Addi- 
tional evidence of the Supreme Court’s recognition of 
the dominant purpose of economy is found in Mr. Jus- 
tice Cardozo’s opinion in Realty Corp. vs. O’Connor,** 
where he declared: “Extravagant costs of administra- 
tion in the winding up of estates in bankruptcy have 
been denounced as crying evils . . . a court will not for- 
get that Congress meant to hit the evil of extravagance, 
and that the meaning of its words, if doubtful, must be 
adapted to its aim,’ and further that the applicant 
“must show a clear warrant of law before compensa- 
tion will be owing to him.” 

The first inquiry on the question of fees is: will 
fees be paid out of the estate or must compensation 
come solely from the client? To receive money from 
the estate an attorney must bring himself clearly within 
the purview of the statute. The statute is broad and 
flexible. It provides that the 77B court has the dis- 
cretionary power to award compensation” to officers, 
parties in interest, depositories, reorganization managers 
and committees or other representatives of creditors or 
stockholders, and the attorneys or agents of any of the 
foregoing for services rendered “in connection with the 
proceedings and the plan.” The provision permitting 
protective committees to be paid out of the estate is 
an innovation. Such committees formerly were paid 
by the bondholders under deposit agreements and they 
usually fixed the amount of their own compensation 
without any court supervision or control. Now they 
are paid from the estate, but the amount of their com- 
pensation is fixed by the court, irrespective of the terms 
of the deposit agreement. This deprivation of the for- 
mer right of protective committees to fix their own fees 
with little restriction under deposit agreements and 
the placing of this power in the hands of the court who 
may, if necessary, disregard the terms of the deposit 
agreements, is one reform which has saved substantial 
sums for security holders and corporate debtors. 

Agents for protective committees may also be com- 
pensated out of the estate. Thus, in the Paramount- 
Publix reorganization the Circuit Court of Appeals of 
the Second Circuit held that Kuhn, Loeb & Co. was en- 
titled to compensation for services rendered on behalf 
of and at the request of certain protective committees, 
stating “those who have been in a position of respon- 
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sibility both in the administration of the estate and of 
the reorganization of the company, are entitled to sub- 
stantial recognition.”’*° 

However, the mere fact that a claimant served in 
one of the capacities mentioned in the statute does not 
automatically entitle him to compensation from the 
estate. Whether compensation should be awarded is a 
matter of discretion for the 77B court. And in the 
exercise of this discretion, 77B courts have adopted and 
adhered to certain definite principles. Perhaps the most 
important rule is that duplicated and unnecessary serv 
ices are not compensable out of the estate. Recognizing 
that unnecessary duplication of services results in waste, 
the courts seem to have adopted the view that the re- 
spective spheres of duty of trustees, committees, peti- 
tioning creditors, and other parties should be clearly 
marked, insofar as possible without overlapping, and 
that each party should be compensated only for serv- 
ices properly within his sphere of duty, except in 
unusual cases where a departure from the rule may be 
justified. The RFC successfully urged this principle in 
the N. Y. Investors case.** In that case the court sus- 
tained the RFC’s contention that an attorney for an 
intervening creditors’ committee was not entitled to any 
compensation for services, however beneficial, which 
were properly within the scope of the duty of the re- 
ceiver or his attorneys. Further to avoid duplication the 
3ureau of Finance of the Interstate Commerce Commis- 
sion recommended in one of the Missouri Pacific®® pro- 
ceedings that not more than one Committee, or at the 
most a very small number of committees, should be al- 
lowed to represent any one class of stockholders or 
creditors, and then only where there existed a sharp 
division of interest or views or other special circum- 
stances. Thus, by assigning separate spheres of duty 
to reorganization officials and by limiting their number, 
duplication is avoided and economy is effected. 

The second inquiry on the subject of fees is how 
much is a lawyer entitled to? he statute provides 
that the compensation should be “reasonable,”** and 
thereby adopts the equity standard of “reasonable” com- 
pensation. Supreme Court warnings to equity and 
bankruptcy courts against “vicarious generosity”™* and 
the provision for mandatory judicial review of fees and 
expenses required by the section®*® have combined to 
make the adjective “reasonable” a safeguard against 
extravagant allowances. The fees granted to attorneys 
have varied considerably. On the whole, attorneys’ 
fees have been modest. The Paramount case, in which 
only $6.25 an hour was awarded to eminent counsel 
for the trustees, furnishes an outstanding illustration. 
The chief consideration in fixing the amount of fees is 
the need for economy in the administration of corporate 
assets and the fact that the participants are really part 
of the court’s machinery and as semi-judicial officers 
they should not be compensated in judicial proceedings 
at the rate usual and customery in private solvent busi- 
ness activity. In the words of the court in the Jnsudl 
Utility Investments case, the position “being one of 
honor and trust, an officer of the court, the incumbent 
must recognize that a substantial part of his compensa- 
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found in the opportunity to serve. He 


is, in other words, joined the ranks of those who are 
ublic servants, whose compensation never has been and 
never will be as large as those engaged in private em- 
ployment \nd in referring to receiver's compensation 
e same court said, “an inquiry into the compensation 
the United States District Attorney and the Post- 
aster is appropriate. The salary of the Chief Justice 
f the United States Supreme Court, [$20,500] may 
well be viewed as the maximum which should be 
illowed.” The courts have recognized this quasi- 
fiduciary position, moreover, to the extent of refusing 
iny payment whatsoever for services to those who trade 
the debtors’ securities while purportedly rendering 
isinterested reorganization services.*' 
Che question of amount of compensation is espe- 
ally troublesome where a bankruptcy or equity re- 
ceivership is succeeded by a 77B proceeding. The 
rmula for determining compensation in equity and 


bankruptcy are in many respects different from those 


established by Section 7/7B. For instance, the maximum 
compensation for a bankruptcy trustee is limited to a 
specific percentage of moneys disbursed or turned over, 
while in 77B no such mathematical maximum is fixed. 
lhe RFC has taken the position that services rendered 
in the prior proceedings should be compensated only at 
the rate provided by the rules of law governing those 


proceedings ind not by the provisions of 77B. This 
position applied to the services of trustees and 
referees was sustained by the court in the Callaghan*™ 
and Stitt?® cases. Whether the same rule applies to 
committees which render services in an equity or bank- 
ruptcy matter which is succeeded by a reorganization 
under 77B has not been authoritatively settled. That 
question, which has numerous ramifications, will prob- 

passed upon by the Supreme Court during the 
coming term 

A final inquiry as to fees is: when will the fee be 
paid? Must a lawyer wait until the proceeding is fin- 
ished or he receive some payment as the various 
phases of the reorganization proceed? Neither of the 
reorganization statutes expressly provide for interim 
allowances to counsel before the final decree other than 
counsel for the trustee or trustees. In the Chicago & 
Eastern Illinois*® case a special counsel was granted an 
interim allowance by the court in a reorganization un- 
der Section 77 and there are several cases under 77B 
where it has been held that such allowances may be 
made, subject, however, to reexamination and adjust- 
ment at anytime until the closing of the estate. The 

ke interim allowances should, it is felt, be 
sparingly exercised because the value of services rend- 
ered can best be determined at the conclusion of the re- 
organization and further because consummation will be 
speeded if allowances are delayed. 

Next, problems have arisen in determining the 
extent of the authority of officers, directors and stock- 
holders of a corporation, after a trustee has been ap- 
pointed under 77B proceedings. Unlike former bank- 
ruptcy proceedings, the primary purpose of Section 77B 
is the rehabilitation not the destruction of the debtor. 
Accordingly an opportunity should be given to the 


ably he 


power to 1 
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debtor to present, with reasonable promptness, a plan 
of reorganization and the officers and directors in such 
proceedings may continue to function as officers and di- 
rectors during the reorganization. They have, however, 
no authority over the operations of the corporation 
unless specifically given such authority by order of the 
court. Their functions are limited largely to formulat- 
ing, in cooperation with creditors, an acceptable plan. 
The trustee, during the period when the debtor and the 
creditors are attempting to present an acceptable plan, 
is primarily a comptroller, acting for the court, to pre- 
vent dissipation and waste of assets. 

There has been considerable discussion on the 
advisability of appointing independent trustees for the 
property as opposed to continuing the management, 
where competent, in the hands of its directors. This 
latter suggestion has been adopted by only a few courts, 
but Judge Barnes of the Federal District Court at Chi- 
cago emphatically expressed himself on this matter in 
the Chicago North Western™ case. It will be recalled 
that in 1935, an amendment was made to Section 77 
requiring the court to appoint an independent trustee. 
Judge Barnes said in regard to this: 

“The court regrets the amendment of Section 77 
which requires the appointment of a trustee or trustees 
in every case. The court has regarded those provisions of 
Sections 74, 77B and 77, which permitted the court to 
allow debtors to remain in possession, as one of the great 
improvements made by those sections over the old practice. 
This court has frequently made use of this improved pro- 
cedure in cases where the facts permitted, and in so doing 
has saved money for debtors and creditors. But now 
Section 77 has been amended and the courts regardless of 
whether, under the facts and circumstances of the case, the 
appointment of a trustee is mecessary, are required, to 
appoint a trustee or trustees. This particular amendment 
is, in the opinion of the court, a backward step. It is an 
unnecessary crystalization in the status of the old idea that, 
in order to acquire jurisdiction, the court must appoint an 
officer of the court to take possession.” 

An important distinction is to be drawn in the case 
of a management by a trustee and the case where the 
old management is retained. When a trustee is ap- 
pointed his powers should be set forth in the order 
of appointment as is done in a receivership. When the 
debtor continues to manage the property the officers 
owe a duty to the stockholders, the court and those 
interested in the debtors’ estate. While the debtor is in 
possession by order of the judge the powers and liabili- 
ties of the directors are determined by the charter, the 
by-laws and orders of the court. The primary au- 
thority of the officers and directors is derived from the 
orders of the court but the court cannot of course, en- 
large the fundamental powers which are granted to the 
corporation by its charter. 

The question of just what acts require court ap- 
proval is a troublesome one. The theory of securing 
a court order whenever a doubt occurs is a safe proce- 
dure but it has the disadvantage of slowing the reor- 
ganization, and places an unnecessary burden upon the 
court. While the courts have been willing to carry 
this burden, they probably will not be loath to have it 
assumed by those upon whom it appears to fall within 
the intent of the Act. In effecting settlements, how- 
ever, and before entering long term commitments, 
lawyers must, of course, get the court’s approval. The 
old receivership standard is a good one. 

In every case the wishes of the court should be re- 
spected but much can be done just as effective legally, 
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and with considerable more speed if the court would 
urge the officers and directors and their attorneys to 
take the initiative in performing tasks in the corporate 
reorganization that can reasonably be said to be theirs. 

The enforcement of a guarantee where the guar- 
antor is in 77B presents a special problem. If the plan 
provides that a guaranty continues through reorganiza- 
tion, the whole result of rehabilitating the corporation 
may be subsequently defeated by enforcement of the 
guaranty. The second possibility, of course, exists of 
scaling down the obligation of guaranty but the diffi- 
culties of measurement and determining the amount of 
reductions are seemingly impossible of a reasonable 
determination. 

Another set of problems arises where the debtor, 
whose debt is guaranteed by a third person, is being 
reorganized under 77B. The principal question in such 
a case is whether an action may be brought against a 
guarantor of the obligation. As a general rule a guar- 
antor of collection, as distinguished from a guarantor 
of payment does not become liable upon his guaranty 
until the creditor, by diligently prosecuting the principal 
debtor without avail has demonstrated that the debtor is 
unable to pay. To do this the creditor must usually 
obtain judgment and levy execution against the debtor 
and foreclose on all pledged collateral as a condition 
precedent to enforcing the guarantee. Most courts do 
not require literal compliance where it is unreasonable 
or unnecessary as where the debtor is hopelessly insol- 
vent. The court would not grant leave to foreclose on 
any security which has been deposited by the debtor and 
therefore it would be impossible to perform the condi- 
tions precedent to suit against the guarantor. It would 
seem that the court should either allow foreclosure and 
recourse to the guarantor or should allow suit on the 
guaranty. Otherwise, it may be possible for a guar- 
antor to postpone collection of the debt by arranging to 
have the debtor file under 77B. 

There also arises the problem of giving notice of 
the pendency of reorganizations to everyone having an 
interest in the proceedings. This may be especially true 
of the RFC as it probably has as diverse a list of owned 
and pledged securities as any corporation in the United 
States. Its experience with the question of receiving 
notice of proceedings under 77B affecting collateral 
therefore is interesting. Under General Order in Bank- 
ruptcy No. 52,°* the clerks of the District Courts are 
directed to notify the Treasury Department of petitions 
filed, and as a matter of administrative routine, both the 
Bureau of Internal Revenue and the Department of Jus- 
tice receives notice of all 77B proceedings. Even though 
their records are generally available to the RFC, still, 
notice of 77B proceedings is not always received in 
sufficient time to allow adequate examinations of the 
subject matter of the proceedings. This problem is no 
doubt common to any persons or concerns who hold 
even a few securities of corporations in reorganizations. 
The various commercial services purport to supply this 
information but they are not readily available to all 
attorneys and some are neither complete, timely or 
accurate. One solution, which seems a good one, would 
be to require publication of notice of all proceedings and 
orders in reorganizations in an official journal which 
could be distributed at a nominal cost and would insure 
proper and timely notice to interested parties.** 

A further difficulty is experienced concerning 
notice after the proceedings have started. It is difficult 
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to know to whom notice of hearings and other matters 
must be given as reorganizations proceed so that all 
parties having an interest are advised of the progress 
of the case. The question frequently arises where there 
are a number of intervenors. One solution to this prob- 
lem would be to limit the number of those permitted to 
intervene and make all intervenors parties only for spe- 
cific matters. There is some evidence that such is the 
intent of the Act. However, until definite rules are 
adopted on this point, to be safe, notice of hearings 
and entry of orders should be given to all intervenors. 
It is quite rare that a published notice is required. 

Similar, somewhat, to the foregoing is another sug- 
gestion which may be effected either by court rule or by 
amendment of the Act. Section 77 of the Act permits 
trustees under trust indentures to file claims on 
behalf of all bondholders.** Section 77B does not con 
tain such a provision with the result that each security 
holder in order to be safe must file an individual claim. 
This requirement, coupled with the lack of notice men- 
tioned above, places some security holders, usually the 
small ones, in a precarious position that is not necessary 
to the operation of the Act. Hence, it would be well 
to amend Section 77B by the insertion of a provision 
similar to that in Section 77, permitting trustees under 
trust indentures to file claims (irrespective of the terms 
o the trust indenture and without affecting the right of 
the individual creditors to file claims) on behalf of the 
holders of securities issued under or in connection with 
the trust indentures. Also, under claims filed by the 
trustees, individual creditors who can show their hold- 
ings should be allowed to file claims in their own behalf 
without petitioning the court for an order to permit such 
filing. 

All in all, the consideration of these problems leads 
to the conclusion that there is still much to be accqm- 
plished in perfecting reorganization procedure under the 
statute, to the end that financially embarrassed and 
harrassed corporations may, as Congress intended, find 
simple, convenient, expedient and economical means of 
rehabilitation. : 


Improbable Tales by Bankrupts 


(From Law Notes, Jan., 1936) 


One would-be gambler made the serious mistake 
of naming the “national indoor pastime’ as the means 
whereby a loss of $2,000 had occurred. The court 
promptly “scraped his conscience” by quizzing him as to 
his knowledge of that pastime and rejected his story 
as a fabrication, when, in its own wisdom, it discovered 
that the bankrupt had the most meagre knowledge of 
the game of poker, only being acquainted with “the 
simpler hands which any tyro might know.” “He 
fails,” said the court, “to meet a test of knowledge which 
any player of his claimed experience ought certainly to 
be able to meet.” See Jn re Lasky, 163 Fed. 99, 20 
Am. Bankr. Rep. 729. 
game should prove that he had not lost money at it 
may, prima facie, evoke wonderment. Still there is 
logic in the attitude of the court that a man would at 
acquaintance with 


Just why his ignorance of the 


least begin to have a bowing 
“aces-up” or “straight-flush” after those gentlemen had 


downed him a few times with large financial loss. 
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ENTERING THE PROFESSION OF LAW 





This Is an Interesting and Fascinating Time in Which to Be Young and to Practice Law—A 
Profession, Carrying Duties and Responsibilities and not an Ordinary Business— 
Interesting and All-important Issues on Which the Opinion and 

Leadership of Lawyers Are Required Today* 


By Hon. WILLIAM L. RANsomM 


President of the American Bar Association 


this graduating class are coming out 
profession of the law at a most inter- 


esting time. You may find it a difficult and a 


ewildering time; but the practice of the law has 
never been easy and the avenue to advancement and 
issured success has never been a leisurely road; 
ind I doubt if it ever should be. 

In any event, this is a good time in which to be 
oung and to have life ahead, and is a most inter- 
esting, fascinating time in which to practice law. 
\s attractive a life and career as I know of, for any 


ung man today, is as a lawyer in general practice, 
of the smaller cities and towns of this coun- 
try. The ung lawyer who is making his own way 
n his own merits, in a community which he knows 
vell is likely to gain a sense of independence, se- 


hn one 


urity, and usefulness, which is a most valuable 
ossessio1 life and is too rarely won in business 
rr other vocations. 
\fter all, this legal profession of ours is not pri- 
narily the lawyers who come from the law schools 
National reputation and crowd into the largest 


cities. The future of our profession and our coun- 
try does not, in my opinion, rest with the largest 

ties or with the lawyers of those cities. The great 
le of our profession is made up of the 
lawyers who have come from law schools noted 
for excellence within their- State and are carrying 
forward the work of the profession in countless 
communities throughout the land. 

This is a time when lawyers are doing a good 
deal of thinking about themselves and for them- 
selves. The younger men are struggling with prob- 
lems of placement and location, and trying to ad- 
just their acquired standards of living to the in- 
income and opportunity. Not a few 
ot the older men, trained lawyers who have done 
competent professional work, are experiencing 
shrinkage and shifting of the volume of jaw busi- 
ness, and are confronted with tragedy during years 
when they might fairly expect some measure of 
stability and professional reward. 

American lawyers have traditionally been great 
individualists, who surrender their opinions and 
their freedom of action to no one; and I hope that 
this will always be true of the members of our pro- 
fession. At the same time, these days are bringing 
to our Bar a baffling sense that the individual 
lawyer cannot do much to change or correct the 
conditions which beset the profession, and that 


rank and 


adequacie s ol 
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lawyers must think and act together, through their 
Bar Associations, in order to accomplish effective 
and substantial results. As never before in the 
history of the American Bar, its members are being 
drawn together, in realization of an urgent need 
for concert of action, in matters which concern 
their profession and their country. 

For the first time in the history of the legal 
profession, the younger lawyers, from the time they 
leave law school, are being admitted and welcomed 
into a place and active part in the councils of the 
profession, in the Nation and’ in the States and 
localities. The work of the profession has gained 
from the ideals, the energy, the enthusiasm brought 
into it by younger men who bear none of the scars 
of old battles, little of the limitations of outlook 
imposed by conditions that are gone. The Junior 
Bar has become a recognized and useful institution 
in the organized Bar; and I would advise every 
young lawyer to find the féw dollars required for 
membership in the Junior Bar, from the first. 

This is a time when the motion pictures, the 
radio and the radical magazines, abound in bitter 
and hostile representation of the lawyer. You are 
doubtless aware that there is in progress in this 
country an adroit, systematic and sinister effort to 
discredit and destroy the influence and the leader- 
ship of the stabilizing forces and institutions in 
American life. Those who are insiduously preach- 
ing an alien and un-American philosophy of gov- 
ernment and society are paying to the legal profes- 
sion the high tribute of endeavoring to discredit 
and break down the legal profession, by creating 
a popular impression that lawyers are not to be 
trusted or can be outwitted by the impromptu com- 
mon sense of the poor but honest heroes of drama. 
The radio, the motion pictures, and the radical pub- 
lications, are used insistently and incessantly to 
hold the legal profession up to contempt and de- 
rision and distrust. The foes of free government 
and of liberty under law realize full well that the 
lawyers as a class are among their chief obstacles. 
The advocates of European ideas of government 
make war on the legal profession here, as they have 
done in other lands. For one, I believe that no 
greater tribute has ever been paid to the legal pro- 
fession. We can and should accept the full impact 
of the charge that the lawyer is the friend and de- 
fender of human freedom, the instinctive foe of 
arbitrary and lawless power. The profession can 
afford to stand or fall on that challenge. 

I have no hesitation in assuring you of this 
school and this class that you are entering an hon- 
orable profession, a respected profession. I have 
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been in many parts of this country, and I have read 
the chronicles of the profession and its leaders in 
other years. Looking at the whole picture in this 
country today, I believe profoundly that the aver- 
age American lawyer, in his home city and town, 
has and deserves the respect of his community, and 
its people, and that this is true to a greater extent 
than at any previous time in the history of America. 
There is criticism of the profession as a whole, be- 
cause of the conspicuous sins of a relatively few 
unworthy men who haunt the fringes of this pro- 
fession as they do every other profession and busi- 
ness in this country. The Bar is blamable when 
it does not drive these men from its ranks, as it is 
doing to an increasing extent; the offenses of the 
very few are imputed to the profession as a whole 
and are the chief reliance who wish to discredit the 
profession for their own ends. But when you get 
down to the average lawyer in his home town, you 
find generally a respected and useful citizen, active 
and trusted in all the affairs of his community. 

All over this country, at the present time as 
perhaps never before, great numbers of people are 
waiting for, expecting, the counsel and vigorous 
leadership of American lawyers, to aid the people 
in reaching the right conclusion on great questions 
of public policy, as to the American form of gov- 
ernment and the advisability of proposed changes 
in the Constitution of the United States. The 
people will of course make up their own minds and 
reach their own decisions; but they do want to 
hear what the lawyers have to say, not in terms of 
law-suits, but in terms of the history of the Consti- 
tution and the American ideals of government. This 
is a great responsibility resting upon the lawyers 
along with other good citizens. We must keep an 
open-minded and forward-looking point of view on 
these matters, try to see and state them fairly and 
clearly, and at the same time hold fast to the funda- 
mentals. The questions which will engross your 
consideration, as lawyers and citizens, are most in- 
teresting and important. 

Just now there is a determined effort to create 
the impression that there is some defect, some 
hiatus, in the American form of government, be- 
cause there are some things which the Courts have 
held that neither the Federal Government nor the 
State Governments can do as to the individual 
citizen. This is pictured as a defect and a danger, 
whereas Americans had long supposed that it was 
the deliberate design of the founders of free Amer- 
ica, one of the priceless virtues of our form of 
government. There is a claim that State Govern- 
ments have been invaded and rendered powerless, 
because the United States Supreme Court has 
affirmed a decision of the New York Court of Ap- 
peals, which held invalid a New York State statute 
fixing the wages of adult women in industry. I do 
not see how State powers are nullified by a Federal 
decision sustaining the view taken, as to a State 
law, by the highest Court of the State of New York. 
The Court of Appeals cf New York gave its con- 
struction and interpretation of the statute enacted 
by the Legislature of the State of New York, and 
held that the State statute as so interpreted by it 
went beyond the limits of what the State govern- 
ment could do in abridging the rights and freedom 
of adult women. The Supreme Court of the United 
States was bound by the State Court’s interpreta- 
tion of the State statute, and agreed with the State 





Court that the statute as so construed was contrary 
to constitutional right. I see in that no impairment 
of State sovereignty, no break-down of government 
or defect in government. The New York Court of 
Appeals did not, as I understand it, hold that a 


valid law on the subject of minimum wages for 
women in industry could not be enacted in this 


State. 

Nor should we be unduly alarmed by the com 
plaint that there are things which neither the Fed- 
eral nor the State Governments can do by way of 
legislation, by mere legislative majorities under 
executive propulsion. We cannot | 






be ready to accept 
the idea that government must have the power to do 
anything it sees fit to the individual citizen and his 
rights and liberties, and that a defect or hiatus ex 
ists in government if there is any limitation on what 
the legislature and the executive can do. So long 
as liberty and individual rights have any force or 
reality in this country, there must of necessity be 
a “twilight zone”, an area which government can- 
not invade, a domain of economic and personal 
freedom which neither State nor Nation can take 
away. 

This is not a “defect” in the powers of govern- 
ment; it was the deliberate plan of the founders of 
the republic. In the Constitutions of the States, 
even before there was a Constitution of the United 
States, this doctrine of rights and liberties inviolable 
by government was written. When the Constitu- 
tion of the United States was submitted for ratifica- 
tion, the “Bill of Rights” was added, in the first 
Ten Amendments, as a condition of ratification. 
The Fifth Amendment imposed the requirement of 
due process on action of the Federal government; 
many years later, the Fourteenth Amendment set 
up a like limitation on action of the State govern- 
ments. It was intended that there should be a “no-one 
man’s land,” a “no government's land,” a domain of 
human rights and economic freedom 

The need for some “twilight zone” inviolable 
by government, State as well as Federal, cannot be 
disputed. Freedom of speech, freedom of the press, 
freedom of worship, freedom from arrest without 
due process, freedom from arbitrary invasion of 
homes and personal affairs, freedom from the tak- 
ing of property without due process of law—such 
rights as these must remain secure against invasion 
and violation by any branch of government. Some 
further questions may warrant reconsideration from 
time to time by the people, particularly as to the 
limitations on State powers in relation to industry 
in the light of changed conditions 

Beyond a doubt, Jefferson and Madison, and 
even Hamilton, never intended to give to govern 
ment the power to fix the wages at which a man 
may work or the price at which he may sell his 
goods. That was deemed an invasion of individual 
rights and liberties. But as the units of industry 
grew larger, trade-unions were formed, 
workingmen a greater equality in wage bargaining 
More recently, the industrial or vertical unions have 
been formed, to end the bargaining concept and 
exert political pressure for legislative fixation of 
wages, hours and conditions of labor. No such thing 
was intended to be open to government, under the 
plan erected by the fathers. This is a new idea 
which has come from Europe, but that is not con- 
clusive against it. At the same time, the Courts 
in interpreting the present Constitution of the 
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United States have declined to read into it some- 
ing which has never been there. Whether wages 
hall be fixed by law, and whether the prices of all 
yods may be fixed by law, are questions of policy 
1ich the people should and will ultimately decide, 


acting upon a proposal of amendment to the 


Constitution. Thus far the American system of lib- 
erty under law has not contemplated such a fixing 
of wages and prices by government. Now it is de- 
sired by some that State governments shall be able 
to experiment in that field, but there is no essen- 
tial defect or hiatus in a system of government 
hich keeps unimpaired and inviolate the rights of 
ersons and property. It would not be consistent 


with the American form of government that Euro- 
is of governmental fixation of wages, 
prices, and almost every detail of life, should be 
read into our Constitution, unless and until the 
decide that they prefer the 
Kuropean system. Thus far the Courts of this 
State have upheld the American ideal of liberty 
under law, and the Sureme Court of the United 
affirmed the decision of the New York 
Court of Appeals. The issue should go to the 
people, where it belongs, and should not be dealt 
with through an effort to read into the Constitution 
new concepts and constructions which would keep 
the issue away from the people of the States. 

rhis will illustrate to you the interesting and 
all-important issues on which your opinion and 
leadership as lawyers are summoned. I need not 
remind you that you are entering a great profes- 
sion and not a business or ordinary vocation for 
livelihood. The distinctive characteristic of a pro- 
fession, as compared with a business, is that men- 
bership in a profession carries with it rewards and 


p¢ an metho 


people del erately 


states nas 


duties beyond the compensation received from 
clients—carries with it a responsibility to the pub- 
lic, the obligation and opportunity for public service 
and for workmanship according to the highest 
standards anid traditions. I urge upon each ot you 


the highest duty of keeping always in mind that 
you are members of a profession, not in a business 


erely for profit or a living. 
lhe right of the client to competent and hon- 
orable service, and the right of the public to have 


the work of the profession carried on in a manner 
consistent h the public interest, should always 
be kept in mind; and I believe that most of you 
will come realize the great and lasting rewards 
of the profession of law will be found, not in the 
e earned, the cases you have tried or 
argued, or the clients you have served, but in the 
things you ve done that have carried you out of 
the rut and routine of the day’s work, have satis- 
fied your sense of workmanship and brought you a 
sense of usefulness to your community, your pro- 
your time. Your highest pay, your 
npensation, can never be deposited in 
Che lawyer has ever reached his great- 
f usefulness and respect when he is the 

the rights and liberties of men, the 





lees you 


tession, and 
greatest <¢ 
any bank 
est heights 
champion 


defender of his country and its institutions, the 
builder of finer opportunities and greater happiness 
and security for the people of his time. When 


the names of clients and corporations and law-suits are 
forgotten in the march of time, the great blows struck 
by lawyers in the cause of liberty and free govern- 





ment and the rights of men under government by law, 
endure as the outstanding achievements of Amer- 
ican lawyers, the heritage of all free men. 

Members of the graduating class of the Albany 
Law School: 1 congratulate you upon the completion 
of your course. I wish you well in the struggles 
which are immediately ahead of you. I remind you 
that you follow in the footsteps of fine lawyers who 
have gone out from this school and have prospered 
in their profession and have won deserved public 
recognition and acclaim. You have in your keeping 
a fine heritage, the great traditions of the profes- 
sion of the law. It is a great thing to be an Amer- 
ican lawyer today. 


London Letter 


N Friday the 29th May, 1936, the date which 
O had been fixed for the coronation of His 

Majesty, King Edward viii. was proclaimed 
with all the pomp and ceremony which has ob- 
tained on such occasions throughout a very long 
period of English history. ‘The Proclamation, 
which was made by Sir Gerald Wollaston, Garter 
King-of-Arms, from the balcony at Friary Court, 
St. James’s Palace, was repeated at Trafalgar 
Square—near the statue of Charles i; at Temple 
Bar; and again from the steps of the Royal Ex- 
change. Perhaps the most interesting of these four 
ceremonies is that which took place at Temple Bar. 
The Lord Mayor of London, Sir Percy Vincent, 
took his place within the City boundary, where a 
barrier had been placed across the road. As the 
procession advanced to the barrier from the Strand 
the City Marshal gave the customary challenge 
“Who goes there?” To which the Pursuivants 
replied “His Majesty’s Officers of Arms, who de- 
mand entrance into the City of London in order 
to proclaim the Coronation of His Royal Majesty 
King Edward viii.” The barrier was then opened 
and a Pursuivant admitted and conducted to the 
Lord Mayor, to whom he presented the Order in 
Council requiring Proclamation of the Coronation 
in the City. The Lord Mayor then said “I am 
aware of the contents of this paper, having been 
apprised of the ceremony appointed to take place, 
and I have attended to perform my duty in accord- 
ance with the ancient usages and customs of the City 
of London.” After which the calvalcade was ad- 
mitted and Clarenceux King-of-Arms read the 
Proclamation as follows: 

“By the King. A Proclamation Declaring His 
Majesty’s Pleasure touching his Royal Coronation 
and the Solemnity thereof. Edward R. I. Whereas 
We have resolved, by the Favour and Blessing of 
Almighty God, to celebrate the Solemnity of Our 
Royal Coronation at Westminster upon Wednesday 
the Twelfth Day of May next; and forasmuch as 
by ancient Customs and Usages of this Realm, 
as also in regard of divers Tenures of sundry Man- 
ors, Lands, and other Hereditaments many of Our 
loving Subjects do claim and are bound to do and 
perform divers Services on the said day, and at the 
Time of the Coronation, as in Times precedent their 
Ancestors and those from whom they claim have 
done and performed at the Coronations of Our 
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famous Progenitors and Predecessors, Kings and 
Queens of this Realm; We, therefore out of our 
Princely Care for the Preservation of the lawful 
Rights and Inheritances of Our loving Subjects 
whom it may concern, have thought fit to give 
Notice and to publish Our Resolution therein; and 
do hereby give Notice of and publish the same ac- 
cordingly.” The Proclamation goes on to recite 
the names of those appointd to serve as Commis- 
sioners “to receive hear and determine the Petitions 
and Claims which shall be to them exhibited by any 
of Our loving Subjects in this behalf.” The Com- 
missioners will sit in the Council Chamber at White- 
hall and any five or more of them may hear and 
determine the Claims. The Court of Claims of 
1910-11 was presided over by Lord Loreburn (then 
Lord Chancellor) and it was expected that Viscount 
Hailsham, the present Lord Chancellor, would pre- 
side on this occasion. The first Court of Claims 
of which we have any record was at the corona- 
tion of Richard ii in 1377, at which, according to 
the Cotton MS., John of Gaunt, Duke of Lancaster 
and High Steward of England, “sat judicially, and 
kept his Court in the White-hall of the King’s 
Palace at Westminster, near the King’s Chapel, and 
there received the bills and petitions of all such of 
the nobility and others, as by reason of their tenure, 
or otherwise, claimed to do service at the new King’s 
Coronation, and to receive the fees and allowances 
therefor due and accustomed.” The offices claimed 
are of three kinds, namely: “those which are heredi- 
tary, those which are an appanage to a title, and 
those which are performed owing to the tenure of 
lands by grand serjeanty.” Sir Gerald Wollaston 
in his book on “Coronation Claims” gives a list 
of hereditary offices previously claimed; and he 
notes that “the only claims which have been in- 
variably allowed and which can be said to be an 
‘appanage to a title’ are those of the Bishops of 
Durham, and Bath and Wells, to support the Sov- 
ereign during the ceremony,” although he men- 
tions others that have been admitted. He also gives 
a list of some of the manors held by grand ser- 
jeanty of performing some service at the Corona- 
tion. “Tenure by Grand Serjeanty,” says Coke, 
“is, where a man holds his lands or tenements of 
our Sovereign Lord the King by such services as 
he ought to do in his proper person to the King, 
as to carry the banner of the King, or his lance, or 
to lead his army, or to be his Marshall, or to carry 
his sword before him at his Coronation, or to be 
his Sewer at his Coronation, or his Carver, or his 
Sutler, or to be one of his Chamberlains of the 
receipt of his exchequer, or to do other like serv- 
ices.” The Sewer above referred to was one who 
attended at a meal, was responsible for arranging 
the table, the seating of the guests and the tasting 
and serving of the dishes. Down to the 15th cen- 
tury he was an officer of the Royal Household. 
Claims to perform services must be renewed at 
every Coronation however well grounded such 
claims may seem to be by reason of hereditary 
service. Sir Gerald Wollaston points out that sub- 
ject to the Royal wishes the decisions of the Court 
of Claims “determine” the validity or otherwise 
of the claims presented, and it would seem, there- 
fore, than an ordinary court of law has no juris- 
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diction to entertain questions relating to these 
sery ices. 

“The alleged disclosure of Budget secrets led 
to the appointment of a Tribunal of Inquiry under 
the provisions of the Tribunals of Inquiry (Evi- 
dence) Act, 1921. The Tribunal consisted of Mr. 
Justice Porter, who was appointed a Judge of the 
King’s Bench Division of the High Court in 1934, 
Gavin Turnbull Simonds, K.C., who was called 
to the Bar at the Inner Temple in 1906, and Roland 
Giffard Oliver, K.C., Recorder of Folkestone. The 
Act is brought into operation by a resolution of 
both Houses of Parliament when it is agreed that 
it is expedient that a tribunal be established for 
inquiring into a definite matter described in the 
resolution as of urgent public importance; and all 
the powers, rights and privileges as are vested in 
the High Court as to enforcing the attendance of 
witnesses and examining them on oath, compelling 
the production of documents and the taking of evi- 
dence on commission, are conferred upon the tri- 
bunal. Failure to attend as a witness after being 
summoned ; refusal to take an oath legally required 
by the tribunal to be taken or to produce any docu- 
ment legally demanded, renders the person con- 
cerned liable to punishment as for contempt of 
court. A witness is entitled to all the immunities 
and privileges as if he were a witness before the 
High Court. The tribunal has power to exclude 
the public from its meetings, but only if it is con- 
sidered expedient in the public interest, for rea- 
sons connected with the subject matter of the in- 
quiry, so to do. It also has power to authorise the 
representation by counsel or solicitor or otherwise 
of any person appearing before them. 

The Act was brought into operation in 1924 
when the Royal Commission on the Law of Lunacy 
was set up, in order that the Commission should 
be given the wide powers provided thereby; and 
again in 1928 when a Tribunal of Inquiry was set 
up to inquire into the action of the Metropolitan 
Police in their interrogation of Miss Savidge who 
had been charged with improper behaviour on such 
flimsy evidence that the magistrate not only dis- 
missed the case without hearing the defence but 
also awarded damages against the police. The Act 
was passed as a result of grave allegations of ir- 
regularity in relation to certain practics alleged to 
have taken place in the former Ministry of Muni- 
tions, and it was deemed advisable to have the ma- 
chinery for inquiry available for any future need 
which might arise. 

The result of the inquiry, as stated in the Re- 
port of the Tribunal, is that it has been found that 
there was an unauthorised disclosure or information 
relating to the Budget for the present year by 
Mr. J. H. Thomas to Mr. Bates and to Sir Alfred 
Butt, and that Mr. Bates and Sir Alfred Butt made 
use of such information for the purpose of private 
gain. The Report emphasises the difficulty under 
which the members of the Tribunal worked in that 
there was no definite charge against any individual 
and there was no prosecutor. Further, the testing 
of witnesses’ stories by way of cross-examination 
was of necessity undertaken by the members of 
the Tribunal themselves. In all cases those who 
appeared to represent persons whose conduct was 
the subject of the closest scrutiny were hampered 
by the inability to object to the reception of evi- 
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lence in the nature of hearsay, and prevented from 
presenting the case of their clients in a manner 
which they would ordinarily have presented it 


before a court of law in this country. 

There can be no doubt that the Tribunal has 
onscientiously performed a most difficult task. The 
fairness with which it carried out its inquiries is 

and the care taken to exclude 
from its findings could not have been 
exceeded. But there is doubt in the minds of many 
1s to whether a tribunal of this nature is the best 
means of dealing with a matter of such grave con- 
sequence to the parties whose conduct has been the 
ubject of inquiry. In the present case, although 
no charge was brought against Mr. J. H. Thomas, 
it has been found, upon evidence acceptable to the 
Tribunal, that he divulged budget secrets; and 
igainst that finding, which has been accepted by 
the House of Commons, there is no appeal. Some 


bevond reproach, 


ill he irsay 


uneasiness is felt that the wide powers vested in 
the Tribunal and the form which the inquiry took 
loes definitely preclude an appeal to a Court of Law 


by those whose public career is thus ended. 
On June 11th, in the House of Commons, in 


reply to a question as to whether a decision had 
been come to with regard to proceedings arising 
on the Report of the Tribunal, the Attorney-Gen- 
eral said: “I have considered the question whether 
I could institute criminal proceedings, under the 


Official Secrets Act, against all or some of those 
affected by the findings of the tribunal. I consid- 
ered, in the first place, what evidence would be 
available in a criminal trial. This involved a ques- 
tion of some difficulty as to the admissibility and 
effect of statements made to that tribunal by those 
whose conduct was in question. The House will 
not expect me to go in detail into various legal 
considerations, but I may say that there cannot be 
an offence of receiving information under Section 
2 (2) of the Act unless an offence of unauthorised 
communication under Section 2 (1) is first proved. 
That unauthorised comnmiunication must, in my 
opinion, be deliberate. This is a point of impor- 
tance, as under our law an accused is entitled to 
the benefit of every doubt, and if there were a doubt 
as to whether any disclosure was deliberate or in- 
advertent the accused wouid be entitled to be 
acquitted 

“I have also had in mind consideration based 
on the general principles on which criminal justice 
is administered in this country. Much of the rele- 
vant evidence in my possession was given by those 
whose conduct is now in question to a tribunal with 
wide powers of summoning witnesses and calling 
for documents. I am not, of course, suggesting 
that in no case should a prosecution follow on the 
report of such a Tribunal, but it would be some- 
what foreign to our general methods that informa- 
tion which results from the existence or exercise 
of wide powers of compulsory interrogation and 
the discovery of documents of this kind should be 
made the basis of a subsequent criminal charge. 

“There is a further point. In a criminal trial 
the fundamental principle is that the jury should 
act, and act only on the evidence called before them 
atthe trial. It would, of course, in this case be im- 
possible to obtain a jury who were not familiar 


with the findings of the tribunal, and, indeed, with 
much of the evidence called before it. 

“T have, in these circumstances, decided not to 
institute legal proceedings.” 

The sections of the Official Secrets Act, 1911, 
above referred to are as follows: 

Section 2 (1). If any person having in his possession 
or control any . .. information which . . . has been en- 
trusted in confidence to him by any person holding office 
under His Majesty, or which he has obtained owing to 
his position as a person who holds or has held office under 
His Majesty . . . communicates the . . . information to 
any person, other than a person to whom he is authorised 
to communicate it . . . that person shall be guilty of a 
misdemeanour. 

Section 2 (2). If any person receives any . . . infor- 
mation, knowing, or having reasonable ground to believe, 
at the time when he receives it, that the . . . information 
is communicated to him in contravention of this Act, he 
shall be guilty of a misdemeanour, unless he proves that 
the communication to him of the . . . information was 
contrary to his desire. 

The Act provides that any person found guilty 
of such a misdemeanour is liable to imprisonment 
with or without hard labour for a term exceed- 
ing two years, or to a fine, or to both imprisonment 
and fine. 

In November of last year a meeting of the 
Chancery Bar was held at which a committee was 
appointed to draw up a scheme and rules for the 
formation of a Chancery Bar Association. Two 
further meetings were held in February of this year, 
when the draft proposals of the Committee were 
considered and at the latter of these two meetings 
it was resolved that the Association should be cre- 
ated. The suggested rules were re-drafted and at 
a further meeting in March the revised rules were 
agreed. The object of the Association, which will 
be oper to all members of the Bar practising or 
intending to practice primarily and habitually in the 
Chancery Division or in the Chancery of the County 
Palatine of Lancaster or as conveyancers, is to dis- 
cuss matters of special interest to the Chancery Bar 
and to pass resolutions and make recommendations 
in relation thereto. The Association is entirely 
separate from and unconnected witt the General 
Council of the Bar which was es‘ablished as the 
“Bar Committee” in 1883 with the object of col- 
lecting and expressing the opinions of the members 
of the Bar on matters affecting the profession and 
of takinig such action thereon as was deemed to 
be expedient, and which still claims to study the 
interests of all members of the Bar impartially. It 
might be assumed that the Chancery Bar holds the 
view that its interests are not being sufficiently 
studied. If so then the state of affairs seems to 
have been entirely reversed since the first election 
of the Bar Committee when a correspondent of the 
Pall Mall Gazette wrote: “The election of the Bar 
Committee took place yesterday, and the fear of 
those who despair of obtaining any advantage from 
it were fully confirmed. Many of the best names 
among the candidates are missing from the list of 
the elected representatives, and this will no doubt 
account for the fact that the number of votes re- 
ceived by each of the candidates was not divulged. 
One point is very apparent and that is that those 
who practice at the Chancery Bar have exerted 
themselves to secure the return of their candidates ; 
and the Common Law Bar have only a bare ma- 
jority in the new committee. The public will natur- 
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ally inquire how they are affected by this so-called 
combined movement of the Bar; but it remains to 
be seen how far the barristers themselves are really 
interested. It is not too much to say that there is 
a widespread impression that the Committee is in- 
tended to do nothing.” 

A branch of study which is of particular in- 
terest and utility to all members of the Bar, but 
which does not receive the close attention it should 
have, is now being pursued in the Lecture Rooms 
of Gray’s Inn. The Benchers have, by the kind 
offices of Baron Profumo been able to arrange for 
a series of classes to be held on Voice production 
and the elements of elocution. The classes will 
be open without charge, to members of any of the 
four Inns of Court, but are limited to students who 
have passed the Final Examination and to Bar- 
risters of not more than two years’ standing, prior- 
ity being given to those who intend to practice. In 
order to ensure individual tuition each class is 
limited to ten \mongst the multitude practising 
at the Bar in England there is certainly room for 
improvement in this important item of counsel’s 
equipment. Advice given to a young barrister by 
the late Mr. Justice McCardie was that he should 





join a good legal debating society and take an active 
part in all debates—whether versed in the subject 
under discussion or not—in order to acquire that 
fluency of expression which would undoubtedly 
contribute largely to his future success at the Bar. 
3y the holding of these classes Gray’s Inn is pro- 
viding a useful service to those students who have 
the good fortune to be admitted to them 

The death of Lord Darling at the age of 86 
occurred on May 29th. He was called to the Bar 
on January 26th 1874, at the Inner Temple where 
he was appointed a Master of the Bench in 1892. 
He began his legal work in chambers at 5 Crown 
Office Row; took silk in 1885, and was Member of 
Parliament for Deptford from 1888 to 1897, when 
he was appointed a Judge of the King’s Bench Di- 
vision of the High Court of Justice, and knighted. 
He continued on the Bench till 1923, but after his 
retirement he returned on two occasions in order 
to help to reduce the congestion of work in the 
Courts. In 1917 the honour of a Privy Councillor- 
ship was conferred upon him, and in 1924 he was 
created Baron Darling of Langham 
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ADDITIONAL COMMITTEE AND SECTION 
PROGRAMS 


(Continued from page 547) 


NATIONAL ASSOCIATION OF ATTORNEYS 
GENERAL 
THIRTIETH ANNUAL MEETING 
August 25 and 26, 1936 
Parker House, Boston, Mass. 
Tuesday, August 25, 1936—9:30 A. M 

Address of Welcome—Hon. Paul A. Dever, At- 
torney General of Massachusetts. 

Response—Hon. Cary D. Landis, Attorney Gen- 
eral of Florida 

Report of Secretary-Treasurer 
Messerschmidt of Wisconsin 

President’s Address—“The National Council of 
State Governments,” Hon. Raymond T. Nagle, Attor- 
ney General of Montana. 

Recess. Reconvene 2:30 P. M. 

Address—‘State Taxation of Federal Agencies,” 
Hon. Herbert R. O’Conor, Attorney General of Mary- 
land. 

Address—“Legal Difficulties in Coordinating Fed- 
eral Social Security Act with State Laws and State 
Constitutions,” Hon. Jack Tate, Assistant General 
Counsel, Social Security Board, Washington, D. C. 

Address—* Possibilities within Their Constitu- 
tions for State and National Governments to Prescribe 
Minimum Wages,” Hon. Henry Epstein, Solicitor Gen- 
eral of New York. 

General Discussion of Addresses. 

\ppointment of Committee on Nominations 

Appointment of Committee on Resolutions 

Wednesday, August 26, 1936—10:00 A. M. 

Address—“To What Extent Is Power to Obtair 


| lon. Joseph E 


Injunctions in Federal Courts Against Operation of 
State Statutes on Grounds of Unconstitutionality Be- 





ing Abused?” Hon. Norris C 
General of Colorado. 

Address—“Interstate Compacts as They May 
Affect the Crime Problem,” Hon. Philip Lutz, Jr., At- 
torney General of Indiana. 

Address—( Subject to be announced), Hon. John 
W. Hugill, K. C., Attorney General, Alberta Province, 
Canada. 

Address—*“The Desirability of a State Department 
of Justice with the Attorney General as Its Head,” 
Hon. Clyde R. Chapman, Attorney General of Maine. 

Recess. Reconvene 2:30 P. M 


Bakke, Deputy Attorney 


General Discussion of Addresses 
Committee Reports. 

Election of Officers 
Adjournment. 


OTHER ORGANIZATIONS 





ASSOCIATION OF BAR JOURNAI 


EKpiTors; BAR 
ASSOCIATION SECRETARIES. University Club, Wednes- 
day, August 26. 
Luncheon Meeting, 12:30 P. M 


CONFERENCE OF PERSONAL FINANCE LAaw.—An- 
nual Dinner Meeting. Edmund R. Beckwith, New 
York, Chairman; Jackson R. Collins, New York, Sec 
retary. Ritz-Carlton Hotel, Monday, August 24, at 
6:30 P. M 


INTERNATIONAL ASSOCIATION FOR THE PROTECTION 
or INDUSTRIAL Property.. (American Group)—An- 
nual Luncheon Meeting, Hotel Parker House, Wednes- 
day, August 26, at 12:30 P. M. 
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LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 





\TIONAL CONFERENCE OF BAR 
EXAMINERS 


Tuesday, August 25, 10:00 A. M. 








Address by the Chairman, John H. Riordan of 
ilifornia 
Addresses by Dean H. Claude Horack, of Duke 
iiversity School of Law; Oscar G. Hougland, Secre- 
ry the Minnesota State Board of Law Examiners, 
nd William B. Boardman, Secretary of the Connecti- 
Bar Examining Committee 


Wednesday, August 26, 10:30 A. M. 
A Bar Examination Clinic, conducted by the 
Massachusetts Board of Bar Examiners, William 
Harold Hitchcock of Boston presiding. 


MEE TINGS OF LAW SCHOOL ALUMNI 
ASSOCIATIONS, LEGAL FRATERNITIES 
AND SORORITIES 











The following Law School Alumni Associations, 
Legal Fraternities, Sororities and other groups will 
hold breakfasts, luncheons and dinner meetings during 
the Annual Meeting of the American Bar Association 
in Boston. Tickets may be purchased and information 
secured at the General Headquarters of the Associa- 
tion. 

Boston College Law School Alumni, Meeting. (Time 
and place to be announced. ) 

Boston University Law School Alumni Association, 
uncheon, Wednesday Aug. 26, Parker House. Speaker, 
Mr. Justice Hanna, of the High Court of Justice of the 
rish Free State. 

Chicago University Law School Alumni, Luncheon, 
Thursday, August 27, University Club, George Maurice 
Morris, Chairman of Arrangements, American Security 
Building, Washington, D. C. 

Columbia Law School Alumni, Luncheon, Thursday, 


August 27, University Club, Speaker, Mr. Justice Davis of 
the Supreme Court of Canada, Edward Gluck, Chairman of 
Arrangements, 70 Pine Street, New York City. 
Cornell Law School Association, Luncheon, Thursday, 
August 27, Statler Hotel. Speaker, Mr. Justice Hanna 
the High Court of Justice of the Irish Free State. 
Guest, J. F. Moakley, Coach of Cornell track team (inter- 
llegiate champions—1936.) Anthony O. Shallna, Chair- 
an of Arrangements, 305 Harvard Street, Cambridge, 
Mass 
Delta Theta Phi Law Fraternity, Luncheon, Wednes- 


> 


day, August 26, Westminster Hotel, Franklin L. Greene, 
Chairman Arrangements, 40 Broad Street, Boston, 
Mass. 

Duke Law School Alumni, Dinner, Wednesday, Au- 
gust 26, University Club, Willis Smith, Chairman of Ar- 
rangements, Security Bank Bldg., Raleigh, N. C. 

Georgetown Law School Alumni, Luncheon, Thurs- 
lay, August 27, Hotel Westminster, Hon. George C. 
Sweeney, Chairman of Arrangements, Boston, Mass. 

George Washington Law School Alumni, Luncheon, 
Wednesday, August 26, University Club, Albert F. Flint, 
614-616 Barristers Hall, Boston, Mass., in Charge of 
Arrangements 

Harvard University Law School Alumni, Luncheon, 
Thursday, August 27, Statler Hotel, Reginald Heber 
— Chairman of Arrangements, 60 State Street, Boston, 
Mass. 

Iota Tau Tau Legal Sorority, Breakfast, Wednesday, 
August 26, Bradford Hotel. 

Kappa Beta Pi Legal Sorority is to hold a Breakfast 
rather than a luncheon on Thursday, August 27th, at 8:30 
A. M., at the Women’s Republican Club. Since the Com- 
mittee in charge must have some idea of the number that 
is to attend the breakfast, will those planning to attend, 
please notify as soon as possible—Mrs. Susanne P. Shallna, 
366 West Broadway, South Boston, Mass.—Tel. SOU 3520. 





Michigan Law School Alumni, Luncheon, Thursday, 
August 27, Copley Plaza Hotel, Merrill S. June, Chairman 
of Arrangements, 808 State Mutual Building, Worcester, 
Massachusetts. 

Northwestern University Law School Alumni, Lunch- 
eon, Wednesday, August 26, Parker House. Speaker, Dr. 
Winfred Overholser, Commissioner of the Department of 
Mental Diseases of Massachusetts. Herbert U. Smith, 60 
State Street, Boston, Mass., in Charge of Arrangements. 

Phi Delta Delta Legal Fraternity, Breakfast, Wednes- 
day, August 26, Copley Plaza Hotel, Miss Edwiene Schmitt, 
in charge of arrangements, 280 Broadway, New York City. 

Phi Delta Phi Legal Fraternity, Dinner, Wednesday, 
August 26, Statler Hotel, Laurence W. DeMuth, Chairman 
of Arrangements, 2123 Fourth St., Boulder, Colo. 

The Texas Society, Luncheon, Thursday, August 27, 
Statler Hotel. Speaker Lord Wright of Durley, Master 
of the Rolls. Harry P. Lawther, Chairman of Arrange- 
ments, Tower Petroleum Bldg., Dallas, Texas. 

Vanderbilt University Law School Alumni, Luncheon, 
Thursday, August 27, University Club, Dean E. C. Arnold, 
Chairman of Arrangements, Vanderbilt University School 
of Law, Nashville, Tenn. 

University of Virginia Law School Alumni, Luncheon, 
Wednesday, August 26, University Club, W. K. Jackson, 
Chairman of Arrangements, 1 Federal Street, Boston, 
Mass. 

Yale Law School Alumni, Luncheon, Thursday, Au- 
gust 27, Parker House, John L. Hall, Chairman of Ar- 
rangements, 30 State Street, Boston, Mass. 

University of Wisconsin Law School Alumni, Lunch- 
eon, Thursday, August 27, University Club, Dean Lloyd 
K. Garrison, Chairman of Arrangements, University of 
Wisconsin, Madison, Wisconsin. 

District of Columbia Bar Association, Federal Bar 
Association and Women’s Bar Association of the District 
of Columbia, Dinner, Wednesday, August 26, 7 P. M., 
University Club. William A. Roberts, District Bldg., 
Washington, D. C., Chairman of Arrangements. 





Review of Recent Supreme Court Decisions 
(Continued from page 556) 


Save for exceptional rulings afterwards disapproved, the 
courts in dealing with such suits and actions have regarded 
the right to contribution as accruing and becoming enforce- 
able upon the arrival of the ship at the port of destination 
and the delivery of the cargo. In reason the rule could 
not well be otherwise, for every element of the right is 
then present. That the amount of the required contribu- 
tion may then be unliquidated is no obstacle, for in proper 
sequence liquidation comes after accrual, and can be made 
in the suit or action wherein the right is presented for 
adjudication. In this regard a claim for contribution does 
not differ from many others where at the time of accrual 
the recoverable damages or amount due remains unliqui- 
dated. As was well said in a related case, “The law is 
familiar enough in actions of tort and in many actions in 
contract, with liabilities which are presently due, although 
unliquidated.’ ” 

In conclusion, the opinion discussed a question as 
to whether the adjuster’s statement was in the nature 
of an account stated. Holding that it was not, the 
Court said, in part: 

“The adjuster was not an arbitrator, nor was the 
statement anything more than a provisional estimate and 
calculation which his principal, the owner, was free to 
adopt or to put aside. In the absence of some stipulation 
on the subject, and there was none, his function was only 
that of aiding or assisting the owner in gathering and 
stating data and making appropriate calculations as a sug- 
gested basis for an adjustment to be made by the owner, 
or under the owner’s direction. It is not shown that the 
owner adopted the statement or put it forth as an authorized 
statement. In this situation the statement had no binding 
force as a stated account or otherwise.” 

The case was argued by Mr. J. Frank Staley for 
the Government, and by Mr. J. M. R. Lyeth for the 
respondent. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Briei 
Mention of Interesting and Significant Contributions Appearing 
in the Current Legal Periodicals 





Among Recent Books 


by John B. Andrews. 1936. New York and Lon- 

don: Harper’s. Pp. 231.—Orders, rules and regu- 
lations have assumed an im_ rtance in many fields of 
the law comparable to that of the statutes. This book 
is a pioneer study of administrative lawmaking in the 
regulation of employment conditions—one of the fields 
in which this method of legislating has been most ex- 
tensively developed. It is not merely descriptive, but 
critical, having been written not only to record what 
has been done but to suggest improvements. 

Administrative orders have always constituted a 
large part of the legislation in this field in European 
countries. In this country the beginnings can be traced 
to the Massachusetts laws of 1907 which created a 
Board of Boiler Rules to formulate and enforce a state 
boiler code and to the Wisconsin statute of 1911 which 
vested in the Industrial Commission broad power to 
prescribe what should be regarded as safe employment 
and a safe place of employment under varying condi- 
tions in all industries. Today the labor departments 
of thirty states have been given order-making powers 
by legislative acts, and in some other states the labor 
departments exercise somewhat similar powers without 
express statutory authority. The mere listing of the 
titles of the various administrative codes which are now 
in force in this field occupies twenty-eight closely 
printed pages of this book, and some of the codes listed 
in a single line include hundreds of separate orders. 

The author is convinced that administrative law- 
making has worked well in this field but can be greatly 
improved. The determination of the guards which 
should be used on all the various kinds of machines and 
of many other regulations necessary to the protection 
of employees in modern industry involves technical 
questions with which legislators are but poorly equipped 
to deal. Where they have attempted to do so they 
have generally produced only very vague statutes al- 
lowing wide discretion to the factory inspectors and 
other enforcement officers. In large part, administra- 
tive lawmaking in this field has merely meant the sub- 
stitution of detailed standards, worked out in consul- 
tation with representatives of the employers and em- 
ployees affected, for indefinite requirements, put 
through legislatures by the usual political methods. Ad- 
ministrative lawmaking has proven much more satis- 
factory to all parties concerned than the old method 
of direct legislation. 

There are, however, many loose ends in adminis- 
trative lawmaking. There is a confusing lack of stand- 
ardization between states and a very loose procedure 
in many states. It is no small task to ascertain what 
orders are in force and often impossible to find out 
how they came to be adopted. While, generally, admin- 
istrative orders in the field of labor legislation have 
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been adopted after much more consideration and 
fairer opportunity to all interested persons to present 
their views than most statutes, many such orders seen 
to have been adopted without notice to anyone and re 
flect no real demand or need. Many orders are loosely 
drafted and not a few of them probably unconstitu 
tional. 

The author’s suggestions for improvement are pre 
sented in appendices outlining standards for state 
legislation dealing with this subject and giving the text 
of a model bill incorporating these standards. He 
stresses the need for a definite legislative standard and 
for a clear grant of order making power to the state la 
bor departments. He suggests that the statute grant 
ing such authority should require submission of all con 
templated orders to advisory committees representative 
of all parties in interest and advance publication of such 
orders and public hearings prior to adoption. He would 
prescribe a regular procedure for adoption and the care- 
ful preservation of all records of every step culminat- 
ing in this action. Finally, he outlines very definite 
provisions for publication, court review, and modifica- 
tions in special circumstances. No state now has as 
complete a statute on the subject as is recommended 
by the author and yet it includes nothing that is not 
absolutely essential to a fair and orderly procedure. 

This study is of greatest value to the people who 
are interested in labor legislation as advocates and ad- 
ministrators. It deserves attention also from all stu- 
dents of government and public law. It is not only a 
pioneer study in the particular field of administrative 
lawmaking with which it deals, but the most concrete 
and suggestive treatment of any phase of delegated 
legislation thus far written in the United States. All 
who want to get deeper into the problems of delegated 
legislation than an emotional reaction will do well to 
consult this book. 

Epwin E. Witte. 

University of Wisconsin 





The Interstate Commerce Commission, by I. L. 
Sharfman. Part Three. Volume B. 1936. New 
York. The Commonwealth Fund. Pp. 832.—A fourth 
volume of Sharfman’s The Interstate Commerce Com- 
mission, a Study in Administrative Law and Procedure, 
recently appeared. It is confined to the subject of rate 
regulation which it deals with in 768 pages of text, 
including copious notes, accompanied by a table of 
cases and index. The first three volumes of the study 
embrace Part One, The Legislative Basis of the Com 
mission’s Authority, Part Two, The Scope of the Com 
mission’s Jurisdiction, and the first portion of Part 
Three, The Character of the Commission’s Activities, 
including The Extent and Diversity of the Commis- 
sion’s Tasks, The Valuation Project, and Control of 
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rganization and Finance. The present volume com- 
etes Part Three: The Character of the Commission’s 


\ctivities, dealing with Rate Regulation under two 
livisions, The Rate Level and The Rate Structure. 


‘his is a careful, thorough and scholarly work, 
ich will be as useful as the three volumes which 
ve gone before it. The entire study has already 
roved valuable and will continue to be so because of 
e increasing importance of administrative law and 


rocedure in federal affairs. That this is a live topic is 
known to everyone who is familiar with the great 
rowth in number and importance of administrative 


bodies that has taken place in recent years. Its interest 

lawyers is illustrated by the recent report of the 
\ssociation’s Special Committee on Administrative 
Law and articles dealing with this subject, such as that 
f Mr. Louis G. Caldwell in the June number of the 
niversity of Pennsylvania Law Review. There never 
as been as long continued, intensive, important and, 
venerally speaking, successful a venture in administra- 
tive regulation as that represented by the half-century 
f work of the Interstate Commerce Commission. No 
student of government could afford to ignore the ex- 
perience thus gained in setting up a like regulatory 
authority in another field, and no legislative draftsman 
would overlook what has been done here in framing 
analogous measures. The whole study, including not 
nly the present volume and those which have pre- 
ceded it but also what is to follow, will represent a per- 
manent contribution of great value to the literature of 
this subject 

From the lawyer’s point of view the present vol- 
ume has another aspect of great interest and impor- 
tance. It represents a novel contribution to the or- 
ganization of the material dealing with rate regulation. 
That material is a complex of principles of law, prin- 
ciples of economics and factual rate history. It differs 
from the body of legal principles applicable to justici- 
ible controversies, not only in that it includes economic 
rules and fact precedents, but also in that the type of 
controversy to which it applies relates to continuing 
states of fact which have been passed upon before and 
will undoubtedly be brought in issue in one way or 
nother at various times in the future. 

It is fair to say that for more than forty years 
the problem of digesting this material in a form that 
would be useful to the practicing lawyer was not 
satisfactorily solved. Then in 1930 an official digest, 
prepared by the Commission in response to a Senate 
resolution and published as a Senate document, made 
its appearance. It was prepared under the supervision 
f Commissioner Clyde B. Aitchison, and is often re- 
ferred to as the Aitchison Digest. It originally con- 
sisted of five volumes, but has recently acquired a sup- 
plement, bringing it up to eight. The arrangement 
follows the provisions of the statutes which the Com- 
mission administers. It is the outstanding work of ‘its 
kind and has been regarded ever since it appeared 
as indispensable. 

The present volume of the Sharfman study is of 
great interest and importance in that it furnishes a 
wholly different analysis of the rate regulation prece- 
dents. Whereas the Aitchison digest follows the statu- 
tory provisions in its arrangement, Volume III B of 
Sharfman treats the subject historically and objectively. 
Under the heading The Rate Level it traces the history 
of the Commission’s treatment of the level of the rate 
structure as a whole from the early emergence of the 
basic principles through the five advance rate cases 





prior to the War and the six which have been decided 
under the rule of rate-making which was incorporated 
in the statute by the Transportation Act of 1920.* 
Under the same heading recapture and divisions are 
dealt with as parts of the rate level problem. Then 
under the heading The Rate Structure the study deals 
with every aspect of rate relation, including the prin- 
ciples by which such relations are tested, the powers 
that are available to remedy them, and a number of 
the most important cases in which they were involved. 
Under this factual arrangement the author has collated 
the most important of the available material with crit- 
ical comment and explanation of the most interesting 
kind. The index and table of cases make it available 
for use as a law text. Because its approach is com- 
pletely different from that of the conventional law di- 
gest it will be an important supplement to the latter 
and will have great practical value to the lawyer, who 
was perhaps not in the author’s mind when it was 
written, as well as to the student, who undoubtedly 
was. 
E. S. BALLarp. 
Chicago. 





Leading Articles in Current 
Legal Periodicals 


Boston University Law Review, June (Boston, Mass. ) 
—James Nathaniel Carter, by Daniel L. Marsh; Some As- 
pects of Judicial Review, by Howard Lee McBain; Anglo- 
Saxon Methods of Public Administration; by Jean Popovici ; 
Legal Aspects of Federal and State Price Control, by George 
J. Feldman; Reaching the Extrastate Fugitive, by Sidney 
Shemel; State Constitutions Forbidding Teantberetion by 
Reference, by Elwyn A. King; Petty Criminal Appeals, by 
Lester B. Orfield; The Defence of Jus Tertii in Mortgage 
Cases, by W. Lewis Roberts; A National Bar Survey, by 
John S. Bradway. 

Brooklyn Law Review, May (Brooklyn, N. Y.)—De- 
cay of Our Patent System, by Willis B. Rice; Minimizing 
Income and Estate Taxes: The Family Trust, The Family 
Corporation, and The Family Partnership, by J. Mark 
— Law in a Dynamic Integration, by Beryl Harold 
AVY. 

Canadian Bar Review, June (Ottawa, Ont.)—The Na- 
ture of a Joint Account, by Prof. John Willis; John Phil- 
pot Curran, by Roy St. George Stubbs; Res Ipsa Loquitur, 
by Prof. G. W. Paton; Our Heritage, by William L. 
Ransom. 

Cornell Law Quarterly, June (Ithaca, N. Y.)—The 
Proposed Uniform Trustees’ Accounting Act, by George 
G. Bogert; Contribution and Indemnity Between Tortfeas- 
ors, by Francis H. Bohlen; Internal Law Distinctions in 
the Conflict of Laws, by Elliott E. Cheatham; The Equity 
and Reason of a Statute, by Frederick J. de Sloovere. 

Illinois Law Review, June (Chicago, Ill.) —“Contracts” 
and the Conflict of Laws, by Walter Wheeler Cook; Price 
Fixing: From Nebbia to Guffey, by Irving B. Goldsmith 
and Gordon W. Winks; The Equity of a Statute and Hey- 
don’s Case, by S. E. Thorne. 

Iowa Law Review, May (Iowa City, Ia.) —The Juris- 
prudence of Despair, by Philip Mechem; Assignment of 
Errors and the New Iowa Supreme Court Rules, by Mason 
Ladd; The Concept of Legislation, by Benjamin Akzin. 

Law Quarterly Review, June (London, England)— 
Lord Stowell, by The Right Hon. Viscount Sankey, G.B.E. ; 
Livery of Seisin, by Prof. S. E. Thorne; Forms of Account 
Against Executors and Trustees, by H. G. Hanbury, D.C.L.; 
The Courts of Requests, by W. H. D. Winder; The Rela- 


*The seventh of these cases, Emergency Freight Charges, 
1925, 208 I.C.C. 4; 218 LCC. 439, was decided after the volume 
in question had been published. 
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tion Between Private and Public International Law, by J. G. 
Starke; Soviet Jurisprudence and Socialism, by S. Dobrin. 

Marquette Law Review, June (Milwaukee, Wis. )—The 
Battle of the Standards, by Edward W. Spencer. 

Mississippi Law Journal, June (University, Miss.)— 
Scope of Employment—The Restatement—Lover v. Y. & 
M. V. Ry. Co., by W. W. Venable; Proposed Federal Legis- 
lation for Encouraging Private Pension Systems, by Leon- 
ard J. Calhoun; Reorganization and Consolidation of the 
Units of Local Government, by Thomas C. Kimbrough and 
James J. Lenoir; Rate Cases, Value, and the Supreme Court, 
by William Pettit; Insurer’s Liability and Rights When 
Insured’s Death Is Caused by Beneficiary or Assignee, by 
Hubert S. Lipscomb. 

Missouri Law Review, June (Columbia, Mo.)—The 
Scope of Restitution and Unjust Enrichment, by Edwin W. 
Patterson; The Missouri Rule as to Regulation of the Bar, 
by Frank E. Atwood; The Effect Upon State Powers of 
Expanded Federal Control in the Public Utility Field, by 





Holmes Baldridge; Courts and the Rule-Making Powers, by 
Carl C. Wheaton. 

New York University Law Quarterly Review, May 
(New York City)—Holmes and Labor Law, by Walter 
Nelles and Samuel Mermin; Some Tendencies in the Angk 
American Law of Trusts, by George W. Keeton. 

Southern California Law Review, June (Los Ange 
les, Calif.)—Oil Estates, by Gaylord D. Adsit; The Su- 
preme Court and the New Deal, by Arthur M. Cathcart 
Legislation—The 1935 Changes in the Code of Civil Pro 
cedure, by Stanley Howell and Theodore W. Russell. 

Tulane Law Review, June (New Orleans, La.)—Parties 
Litigant in Louisiana, by Henry George McMahon; The 
Check Collection Muddle, by Roscoe T. Steffen; The Cor- 
poration Law of Cuba, by Henry P. Crawford; Is Joint 
Control of Community Property Possible? by Harriet Spil 
ler Daggett. 

United States Law Review, June (New York City) 
Evidence, the Jury and the Dead Hand, by John H. Moore 
The New Federal Rules of Civil Procedure 





Proposed New Federal Rules of Civil Procedure 


(Continued from page 541) 


this respect the proposed rule should be modified to 
require the findings of fact and conclusions of law 
only in cases which are to be appealed, and with re- 
spect to these, it should be made a condition of the 
appeal that the appealing party should submit a draft 
of proposed findings to the trial judge with the op- 
tion, if not the obligation, on the part of the appellee 
to submit alternative findings for the judge’s consid- 
eration. 

The present practice and the proposed new rule 
does not prescribe in what detail findings of fact are 
to be made. It would be well, I suggest, to make it 
clear that only the ultimate and controlling facts in the 
case need be specifically found. 

Appellate procedure. As noted, the new rules 
regulate appellate as well as trial procedure. On 
direct appeals to the Supreme Court, Rule 71 provides 
that the procedure shall be that prescribed in the Rules 
of the Supreme Court. But an entirely new procedure 
is introduced by Rule 72 in the more numerous class 
of cases where appeal is taken to the Circuit Court of 
Appeals. The well-known present practice in all 
cases, except in bankruptcy under section 24(b), is 
that the appeal is taken by presenting a petition there- 
for with assignment of errors and bond for costs to the 
trial judge for allowance, which is granted almost as 
a matter of course, and the Judge also signs a citation 
requiring the transcript of record to be lodged with the 
Court of Appeals within a designated time, usually 30 
or 40 days. The proposed new rule provides that “a 
party may appeal from an order or judgment by serv- 
ing upon each appellee and the filing in the district 
court of a notice of appeal,” which shall specify the 
parties to the appeal, designate the matter appealed 
from and shall contain appellant’s assignment of er- 
rors and shall specify the amount and surety of the 
bond on appeal, and also shall specify the court to 
which the appeal is taken and stated that the record 
will be docketed within forty days. The bond for 
costs only shall be in the sum of $250 and no approval 
thereof shall be necessary. But a bond to operate as 
a supersedeas must be approved by the court as to 
amount and surety. The time for filing the record in 
the appellate court may be extended by the district 


court. By Rule 75 the somewhat archaic formalities 
of summons and severance are happily abolished, but 
notice of separate action must be given to other 
joint parties, so that they likewise may appeal, if they 
so desire. 

The preparation and contents of the record on 
appeal is provided for in Rule 74. It is made the duty 
of the appellant within ten days after notice of his 
appeal to designate the portions of the record to be 
incorporated in the record on appeal and the adverse 
party within ten days thereafter may indicate addi- 
tional portions of the recorc to be included. With 
regard to the testimony, the appellant is required to 
state what parts thereof he desires included in the 
record and furnish the clerk with a complete transcript 
of the testimony, and the appellees with a copy thereof 
except where otherwise stipulated. The appellee shall 
then state what parts of the testimony he desires in- 
cluded. The present practice which generally re- 
quires condensation of the testimony on appeal is re- 
versed by the definite provision that “the testimony to 
be included in the record shall be set out in question 
and answer form, except where the parties stipulate 
that it be reduced to narrative form.” After the 
record is prepared by the clerk in accordance with the 
instructions of the parties it is to be submitted to the 
trial judge (or, if he is unable to act, then to another 
district judge) who may require the record to be re 
vised to adequately present the errors assigned if 
deemed necessary. When in finally satisfactory form 
the court shall certify the record. The appellate court 
may order omissions to be corrected by a supple- 
mentary transcript. An alternative rule is, however, 
proposed by the Committee which in effect would re- 
quire the record on appeal to contain a full steno- 
graphic transcript of all the testimony and all the pa- 
pers, documents and pleadings, and the record thus 
prepared shall be certified by the judge and three 
typewritten copies of each record shall be trans- 
mitted by the clerk of the district court to the appel 
late court, which latter may, by standing rule, require 
printed briefs of the parties to reproduce only those 
portions of the record which may be necessarv to an 
understanding of the assignments of error. The al- 
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llate irt may by rule make unnecessary the 
whole record on appeal. This appeals 
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uld be s ctory to parties in many cases if the 
ippellate is given the right to reverse findings 
the trial judge in non-jury cases because, as has 
een pointe above, both parties would then strive 
r the gen atmosphere of the case and urge that 
is necessary for the court to read the record as a 
whole to reach a proper conclusion on the facts. 
\s will have been noted, both alternatives of the 
roposed rule eliminate the narrative record as now re- 
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practice in most cases. Unless the 
second alternative rule are to be 
materially increase the time of ap- 
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saving of time of the appellate court. The narrative 
record is, of course, a serious drain on the time of 
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fact by the trial court are made final, 
no reason for requiring a transcript 
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iechanical « enience of stenography and typewrit- 
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he testimor extenso was almost unknown, and 
Irequenth exceptions even in important cases 
a few pages of writing to recite 
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that the mere weight of the record was sixty-seven 
pounds. I here again point out that if the findings of 
fact of the trial court are given finality in all cases, the 
result will be complete uniformity in that respect in all 
appeals and the records of the testimony can well still 
be in narrative form with the consequential result of 
great abbreviation and saving of time and expense 
And this will be the result whichever alternative as 
to the record, whether to be printed completely or only 
partially in briefs, is adopted. 

The Committee in its note to the Supreme Court 
suggests a still simpler provision for the record on ap- 
peal by the mere transmission of the original papers 
and transcript of testimony in the case to the Court 
of Appeals with provision for the printing of material 
parts of the record in the briefs of the parties. This, I 
understand, is the practice in the English Court of Ap- 
peals, except I believe no printed briefs are there re- 
quired. And it is said to be in substance the practice 
in several of our States. 

In Rules 76 and 77, procedure is outlined for a 
stay of execution of judgment and injunction pending 
appeal. The slight changes in the present practice 
seem to require no special comment. 

With regard to provisional and final remedies 
and other special proceedings, the Committee has, | 
think, wisely recommended that the State practice shall 
be followed subject to existing federal statutes and to 
the new rules. The remedies referred to include arrest, 
attachment, garnishment, replevin and sequestration. 
By Rule 83 similar provision is made with regard to 
execution. 

Rule 79 provides for temporary restraining orders 
and preliminary injunctions but introduces no sub- 
stantial innovation into the present statutory proce- 
dure. 

A much needed facility in the realization on 
judgments is afforded by Rule 85 which provides for 
the registration of judgments recovered in one dis- 
trict in other districts with detailed provision as to 
the procedure thereon and the conditions on which 
execution may be had in the new district of record. 
But the Committee’s note to the Supreme Court raises 
the question as to whether the provision is within the 
enabling Act. 

Rule 87 relates to district courts and clerks. The 
courts are deemed always open for the filing of papers 
and issuance of process. Trials on the merits are to 
be conducted in open court, but other acts and proceed- 
ings may be done or conducted by the Judge in Cham- 
bers, that is, without the attendance of the clerk or 
other court officials, at any place in or without the 
district, provided no hearing shall be conducted out- 
side the district without the consent of all the parties 
affected thereby. The clerk’s office is to be kept open 
on all days except Sundays and legal holidays; and 
motions or applications in the clerk’s office for mesne 
or final process shall be acted on by the clerk as a mat- 
ter of course subject to revision by the Judge upon 
special cause shown. 

What will be new in the practice in some States, 
however, is the provision that the entry of an order 
or judgment shall not of itself be deemed notice to the 
parties or their attorneys, but notice of a judgment or 
order may, in the absence of a party, be mailed by 
the clerk to such party or his attorney or may be served 
upon him by the adverse party. 

Rule 89 provides for books to be kept by the clerk 
and the entries therein. Included among them is to 
be a book known as the “Civil Docket” which will ap- 
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parently be a substitute for what has heretofore been 
the separate law and equity dockets in the clerk’s 
office. The clerk must also keep a book entitled “Order 
Book” in which shall be copied all final judgments 
and orders, including those affecting title to or lien 
upon real or personal property and all appeal orders, 
and such as the court may direct. Separate indices 
shall also be kept by the clerk. 

Rule 90 affects a minor change in the practice 
in removed cases. At the present the defendant has 
thirty days after filing the transcript in the federal 
court to plead. This time is now reduced to five days 
unless the State practice gives a longer period. In 
such case if a jury trial has not been already waived 
in the state court, any party may demand a jury trial 
if claim therefor is served and filed within ten days 
after the record is filed in the district court. 

The new rules are made to apply in civil actions 
in the district courts and the Supreme Court of the 
District of Columbia but shall not apply to proceedings 
in admiralty or proceedings in probate in the District 
of Columbia; nor do they apply to proceedings in 
bankruptcy or copyrights, except insofar as may be 
applicable by the Supreme Court Rules. The juris- 
diction of the district courts is not extended. The 
several district courts may provide by local rules and 
regulations for forms of process, pleading and motions 
and practice and procedure not inconsistent with the 
new rules, but copies thereof and amendments from 
time to time upon formulation shall be furnished to the 
Supreme Court of the United States. As an alter- 
native it is suggested that the district court may make 
rules only “with the concurrence of a majority of the 
Circuit Judges for the Circuit.” It is contemplated 
that the rules, if and when adopted, will be effective 
September 1, 1937. 

Very briefly summarized, the practical purport of 
my comments is the suggestion that only a few of the 
rules be changed as follows: 

1. Rules 3 and 6 should provide that a suit is not 
commenced until the initial complaint is filed in court, 
the process thereon to be served by the marshal. 

2. Rule 47 which deals with the method of plac 
ing cases on the trial calendar should be omitted and 
the subject matter left for regulation by local rules of 
district courts. 

3. The present practice of noting exceptions to 
rulings on evidence and instructions to the jury should 
be retained. 

4. (And this is the most important.) Rule 68 
should make no change in the present effect on ap- 
peal as to the findings of fact in law cases; and it will 
be desirable to provide that findings of fact in equity 
cases where supported by substantial evidence shall 
have the same finality as at present exists in law cases, 
thus achieving complete uniformity in civil appellate 
practice. 

5. In appellate procedure provision should be 
made whereby the whole record on appeal need not be 
printed but only the material parts thereof relied on 
by the parties to be printed in their briefs. The reas- 
onable cost of appropriate briefs should be made an 
item of taxable costs. 

In conclusion, I trust it will not be regarded as 
inappropriate for me to express the personal opinion 
that the preliminary draft of new rules of federal civil 
procedure is worthy of the eminently qualified Com- 
mittee which produced it. The annotations to the 
Rules show that their preparation is based on an ex- 


tended scholarly research which has comprehended 
practically the whole field of judicial procedure in En 

lish and American jurisprudence. As a piece of con 
structive work, it is comparable in excellence to the 
original Judiciary Act, which, viewed in the light of 
time and circumstance, has long been reverenced by 
the federal Bench and Bar as an outstanding achieve 
ment of legal statesmanship. 


High Lights of Boston 


(Continued from page 532) 


of course, the various halls and offices of the gover: 
ment. Boston is the largest State capital in the Union, 
believe it or not. 

The Colleges, Churches, Hospitals of Boston are 
the last word in their classes. “Last word” is perhaps 
not exactly the right phrase to use in writing about 
churches and hospitals but let it go. You ought to se 
the ones you are interested in and it is easy to get 
information about them. The theatres will probably not 
be open. There used to be ten legitimate ones in 
Boston, but now, alas, there are seldom more than two 
at a time that are not “dark.” The movie houses have 
taken their places and some are grand, luxurious and 
tasteful. Boston is famous for its amateur dramatic 
groups. The first “little theatre’ was here and the 
famous “47 Workshop” was in Cambridge in the days 
of Professor Baker. Radical groups often put on propa- 
ganda plays which are reviewed by the District Court 
Judge the next morning. 

Here we must end, since to go further would be 
to go on forever. I have set down a little of the skele 
ton, but none of the flesh, and what of the blood, and 
what of the invisible, intangible, intrinsic spirit which 
makes Boston what it is? You will see the coral island, 
picturesque and beautiful, but the little polyp which 
made it you cannot see. Why has almost every in- 
tellectual and humanitarian movement which has swept 
over the United States started in Boston? Why are 
so many of the real thinkers of America New England- 
ers or the sons and daughters of New Englanders? That 
is no wild boast. It is mere statistics, backed up by 
Who’s Who in America or any other reliable authority 
Why has our little state furnished so many brilliant 
members of the United States Supreme Court? Why 
does the law still go forth out of Massachusetts mor 
than out of any other commonwealth? Even Bos 
tonians cannot answer, for as we look about us we seem 
to see in power only the extremely conventional ele- 
ments, composed of men and women who shudder at 
a new idea and brand as public enemies those who 
suggest that all is not right with the world. Yet out 
of that even, neutral-colored sky there flashes every 
now and then a meteor, a fiery soul, dashing straight 
towards a high goal, more likely than not to burn out 
in his journey, but lighting the way. That is Boston 
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Letters 


“Two Serious Faults in New Plan 
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but the election should not be by the 
delegates (numbering 166, of whom 50 
are the nominating group), but by the 
members assembled at the annual meet- 
ing. Members will rarely exercise the 
right to upset the “official” ticket, but 
they should preserve the right to do so. 
The annual meeting will not attract 
lawyers to sit in the gallery and watch 
their officers being chosen by others. 

(2) The proposal to have two officers 
of the Association as ex officio mem- 
bers of a small editorial board (eight) 
for the Journal, seems a mistake. We 
talk glibly about the “freedom of the 
press.” It is endangered in many 
places where attention is not attracted. 
A professional magazine (above all, a 
lawyers’ magazine) should be above 
possible suspicion of being simply an 
organ of the official group. Almost any 
sacrifice is worth making, to ensure this 
freedom. In the interest of independent 
thought and criticism, no officer of the 
Association should be on the board of 
editors. I have not discussed this mat- 
ter with anyone connected with the 
Journal, and I do not know the views 
on the subject, of any person but myself. 

I sincerely hope that the plan may be 
amended in these ‘.’o vital particulars, 
as the great mevits of the general 
scheme must be recognized by every- 
body. As this letter is written so late, 
| am sending a copy to Mr. Ransom, 
hoping that he will add his comments 
for publication along with the letter. 

Sincerely, 
CuHarites P. MEGAN, 
July 7, 1936. 


Judge Ransom’s Comments upon 
Mr. Megan’s Suggestions 


I am indebted to Mr. Megan and to 
the Editors of the Journal for this op- 
portunity to reply to Mr. Megan’s 
criticisms of the submitted plan for an 
improved organization of the American 
Bar Association. The former Presi- 
dent of the Chicago Bar Association 
and the Illinois Bar Association pre- 
sents reasoned views, as always; and 
they should be considered on their 
merits. 

It may be helpful that Mr. Megan has 
opened discussion of the pending plan, 
in the columns of the Journal. Up to 
this time, such discussion has taken 
place extensively in the State and local 
Bar Associations, All that anyone could 
wish is that a sound and practicable 
plan for an improved organization shall 
be adopted in Boston; and there is every 
reason for considering open-mindedly 
whatever suggestions are brought for- 





ward, from experience in Bar Associa- 
tion work. 

Upon Mr. Megan’s suggestion, | sub 
mit my comments, for whatever consid- 
eration they may be worth. Mr. Megan 
and I agree, as to the pending proposals, 
that “the great merits of the general 
scheme must be recognized by every- 
body.” From this common point of 
view, it seems to me, with all deference, 
that his letter points the spearhead 
at the heart of the pending plan. He 
approves the procedure set up for the 
nomination and election of the State 
Delegates, and the creation of a repre- 
sentative House of Delegates; but he 
would leave the election of at least the 
President, Secretary and Treasurer of 
the Association, and the Chairman of the 
House of Delegates, wholly subject to 
the hazards of the present casual and 
utterly unrepresentative method of 
choice. He does not say whether his use 
of the term “officers” includes the elec- 
tive members of the Board of Govern- 
ors; but presumably his proposal would 
apply also to them. 

In any event, it seems to me that if a 
truly representative House of Delegates 
is worth creating at all, and if the State 
Bar Associations are to be given, 
through their repre’entatives, a voice 
and vote in the affairs of the National 
organization of the Bar, the House of 
Delegates should be given real powers, 
and should not be left a debating society 
about policies, with even its presiding 
officer elected by the casual attendance 
of non-Delegates at annual meetings. 

Mr. Megan’s letter seems first to 
argue for direct popular election of As- 
sociation officers, by mail ballot of the 
whole membership of the Association ; 
This would tend to place the election 
within the potential control of a few of 
the largest States, in one part of the 
country. The amendment which he 
urges, however, is that the election be 
placed in the hands of “the members 
assembled at the annual meeting.” If 
the pending plan were to be amended, 
election of officers by Nation-wide mail 
ballot would, I think, be preferable to 
his present suggestion; but the creation 
of a House of Delegates should either be 
defeated, or the proposal to “hy-pass” 
the House of Delegates in the election 
of officers should be defeated. 

Mr. Megan regards the mode of elect- 
ing officers as “the most important” as- 
pect of the Association’s functions. I 
do not; but his emphasis on the impor- 
tance of the method of election gives 
significance to his proposal that the 
election be kept out of the House of 
Delegates. 

The suggestions that “in the most im- 
portant respect the new plan is less 
democratic than the old plan” and that 
“the plan seems to remove the officers 
too far from the membership,” seem to 
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me to disregard the actual workings of 
the old plan and the truly representative 
character of the new. How many of 
the 28,000 members of the Association 
feel that they have ever had any part in 
the election of its officers, or in the 
selection of those who elect its officers? 
The attendance registered at an annual 
meeting ranges usually from 2,500 to 
3,000, out of the 28,000 members. Few 
of those at an annual meeting take part 
in the election of officers, on the Fri- 
day mornings when everyone is tired 


and most everyone is absent. In the 
most hotly contested election in the his- 
tory of the Association, fewer than 


400 members voted; and these were not 
selected by anybody and did not repre- 
sent anybody but themselves. The new 
House of Delegates will have about 160 
members, who will be the chosen rep- 
tesentatives of nearly 100,000 lawyers, 
including those who have come to the 
annual meeting and have nominated and 
elected the Assembly Delegates and 
have nominated and elected also the 
Section Chairmen who will vote in the 
House of Delegates. Some 51 members 
of the House of Delegates will have 
been nominated by petition, and elected 
by mail ballot, of the 28,000 members 
at home in the States; and the 83 Bar 
Association Delegates will have been 
chosen by the Bar Associations at home 
in the States, in whatever manner the 
members of Associations deter- 
mine. The three-year term of the mem- 
bers of the nominating (State 
Delegates) is the same as that in force 
for several years under the present law 
of the Association as to the General 
Council. 


those 


be dy 


It seems to me that in reality the 
new plan is much more democratic, and 
brings in a much broader participation 
by the membership, than does a pro- 
cedure which polls fewer than 400 votes 
as the maximum in a contested election. 
Mr. Megan’s comments seem much more 
applicable to the present structure of the 
Association than to that whose “great 
merits” he accepts. It would seem 
particularly regrettable to take the elec- 
tion of the Board of Governors out of 
the House of Delegates, as that Board 
should be the administrative council of 
the House rather than a board of inde- 
pendent origin and powers. Further- 
more, it is well known that the casual 
attendance at an annual meeting is 
considerably made up of lawyers from 
the convention city and its vicinity, who 
are in a position to assemble and cast 
the votes necessary to control an elec- 
tion, under the present procedure. Is 
it not more democratic, as well as pru- 
dent, to vest the election of officers in 
a body which is made up of the elected 
Delegates from each State? The many 


and different ways in which members of 
the House of Delegates are chosen, the 
diverse constituencies from which they 
come, and the fact that nearly all of 
the Delegates are elected at home in the 
States, will produce a body 
subject to the possibility of “clique con- 
trol,” than a body of men who select 
themselves to come to 
ing. 

In many of the integrated Bar States, 
the officers are elected by the Board of 
Governors, whose members have been 
elected in and by the respective judicial 
districts, by mail ballot or district meet- 
ings. From observation, this has not 
decreased the attendance, or the interest, 
in the annual meetings of the general 
membership. Lawyers seem to be will- 
ing to come to Bar meetings to discuss 
and vote upon the real problems of the 
profession, and to leave to their elected 
representatives the task of choosing 
carefully those who are best qualified to 
serve the Bar as its general officers. If 
anything, the rank and file of lawyers 
appear to be attracted by meetings which 
are not engrossed in personal politics. 


far less 


an annual meet- 


The Representation of Association 
Policy in the Board of the 
American Bar Associ- 
ation Journal 


Possibly Mr. Megan and I have a dif- 
ferent point of view as to the American 
Bar Association Journal, and this makes 
me unable to second his suggestion of 
amendment. A member of its 
of Editors, Mr. Megan envisions the 
Journal as a great organ of “independ- 
ent thought and criticism.” He fears 
the devastating consequences to “free- 
dom of the press,” if the Journal should 
in any manner be subjected to acquaint- 
ance with Association policy and the 
views of a representative House of 
Delegates. “Almost any sacrifice is 
worth making, to ensure this freedom.” 
Mr. Megan’s fears as to the Journal 
could not possibly be well-founded un- 
less his amendment for a casual and 
unrepresentative method of electing As- 
sociation officers should prevail; but I 
doubt if it would be well-founded, even 
in that event. 

The Journal is no detached and inde- 
pendent spokesman of professional opin- 
ion. It has been and should continue to 
be the official publication of the Amer- 
ican Bar Association. It exists at all, 
only because more than 28,000 members 
of the American Bar Association sup- 
port it through their dues, as a condition 
of their membership. The purposes of the 
American Bar Association are those of 
the organized legal profession in Amer- 
ica, and those who are responsible for 
the very existence of the Journal have 
a right to feel that the Journal will 
promote those will aid 


3oard 


and 


purposes 








the 28,000 members in any way that is 
open to such a publication. 

As constituted under the pending 
plan, the Board of Editors of the Jour- 
nal will have eight members. I see no 
impairment of the well-known independ 
ence and courage of the Journal if two 
members of the Board of eight are those 
who have been chosen by the truly rep 
resentative House of Delegates to carry 
forward and policies of the 
legal profession. I am not disturbed 
that the President and the Chairman of 
the House of Delegates, chosen by a 
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the work 


body in Asocia 
tions are so 
have the opportunity and right to dis 
cuss Journal policies with six other Ed 
itors. 

The fact is 
mentality of 
which Mr. Megan should be concerned, 
will be the House of 
Delegates, not the After all, 
the Journal exists for the American Bar 
Association, not the Association for the 
Journal. 1 frankly that the 
Journal should be responsive to the as- 
wishes and needs of the 28,- 
Association, and 


that the important instru- 
professional opinion, for 


representative 


Journal. 


believe 


certained 
000 members of the 
that the Journal should be the effective 
spokesman of the new House of Dele- 
gates, in the interests of the whole pro- 
The Board of Ed- 


itors will not be dragged down, or the 


fession and the public 


quality of the Journal “endangered,” 
through the presence of the President 
of the Association and the Chairman 
of the House of Delegates as two out 
of eight members of the Board of Ed- 
itors. 

During the past 
welcomed to close and cooperative rela- 


year, I have been 


tionship with the Journal editorship, 
without seriously adverse effects upon 
the Journal or upon the work of the 


Association. I do not suppose it is very 
important, one way or the other, that 
the President of the Association should 
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members of the Association, have lately 
insisted that the Journal ought to be 
brought under the direct control and 
supervision of the governing body and 
officers of the Association. I do not 
think that it is necessary or wise to g 
so far at this time; but I do believe 
that the organized Bar of the States 
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CURRENT EVENTS 


Criticizes Proposed Plan of Re- 
organization 


Epitror, AMERICAN Bar ASSOCIATION: 


May we hope for publication in the 
Journal of some expression of the op- 
position to the Plan of Reorganiza- 
tion? 

The proposed confession of impo- 
tence, and plea to outside organiza- 
tions to take over the conduct of the 
American Bar Association, as some- 
thing to which its own membership is 
unequal, does not create equal enthusi- 
asm in all quarters. 

The idea of placing two official rep- 
resentatives of the federal government 
in the governing body of the organiza- 
tion is certainly discouraging to those 
who think that the American Bar As- 
sociation should consider and make rec- 
ommendations on the relation of at 
least occasional governmental policies 
to principles regarded by most lawyers 
as basic. 

The professions of alarm at the stag- 
nation, weakness in numbers, or loss of 
influence of the association, are sur- 
prising to those who have compared its 
record during the depression with those 
of other like bodies; who have watched 
the increase in new members during re- 
cent years at a rate far beyond the in- 
crease in the whole number of lawyers 
during the same time; who have esti- 
mated the size of properly representa- 
tive membership—not by reference to 
the whole number of men admitted to 
practice at any time and not yet dead 
or disbarred, but with reference to the 
number of lawyers actually engaged in 
the practice or teaching of the law, ac- 
tually fit to be associated in a body 
which engages in the formulation of a 
code of ethics, and both able, without 
hardship, and capable of sufficient in- 
terest, to pay dues to some lawyers’ 
association; who have seen the Amer- 
ican Bar Association demonstrate of 
late an influence in all matters on which 
it was entitled to speak as a body, such 
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as its organizers and earlier member- 
ship never dreamed of its exerting. 

The change proposed in the manner 
of amending the constitution of the as- 
sociation in the future, taking away 
from the membership any effective 
power to abandon this plan after trial, 
has caused uneasiness to many who are 
disposed to experiment but who still 
nurse the antiquated notion that plans 
should be made irrevocable only when 
they have met the test of actual exper- 
ience. 

The revival at this time of a scheme 
conceived by the founders of the asso 
ciation back in the 70's, but discarded 
some twenty years ago after its persist- 
ing failure had become ludicrous, is 
suggestive of the political and economic 
“discoveries” of the last few years. 

The devotion of page after page, in 
issue after issue, of the official organ 
of the association to a wholly one-sided 
discussion of a plan vital to the entire 
membership, by those for the moment 
vested with authority in the association, 
is a cause of bewildered surprise to 
those who have listened approvingly to 
the denunciation from the same sources, 
of propaganda in government publica- 
tions and news stories. 

I am feeling more assurance than | 
did some months ago of our ability to 
prevent adoption of the reorganization 
plan at the 1936 convention. Regard- 
less of its adoption or rejection, how- 
ever, it will leave a much better taste 
in the mouth for its opponents, and 
perhaps for some of its friends, if the 
official publication of the association 
shall have permitted some hint to creep 
into its pages that it is possible to be a 
member of the association without burn- 
ing candles at the shrine of this remark- 
able plan. We all appreciate the efforts 
that have been devoted to its formula- 
tion, the intellectual stature of those 
who have been engaged in it, and the 
amount of time which they have em- 
ployed. And yet—laborunt montes 

Respectfully, EuGene Quay 


Current Events 


(Continued from page 518) 


there are now 4,684 qualified in all the 
target practice divisions. In the ad- 
vanced courses there are 3,324. After 
qualifying by scoring 210 points out of 
a possible 300, a man may be classed as 
a sharpshooter by making 240 points, 
and as an expert pistol shot by scoring 
270. 

Good ratings have been made by the 
men in all parts of the country, with 
special mention for proficiency of sev- 
eral of the divisions. But the best record 


for advancement was made by the New 
Orleans division where 614 of the 648 
men under instruction have qualified 
with the .22 caliber gun, and 551 have 
passed advanced qualifications with the 
38 and .45 caliber pistols. 

This region includes Texas, Louisi- 
ana, Arkansas and Oklahoma. Perhaps 
the spirit of the frontier days still lives, 
perpetuated by such spirituals as that 
old-time jingle of “A Cowboy to His 
Friend in Need,” which says something 





















































































































































about its being “well polished, well 
rounded ; a power for right,” and closes 
with these words: 
“Though lead is your diet; though fight 
is your fun, 
I simply can’t give you the jolt, 
For I love you, you blessed old son-of- 
a-gun, 
You .45 caliber Colt.” 


Forthcoming Selden Society 
Publications 


HE Selden which pub- 
lishes the sources of English Law 
will publish during 1936 a dictionary of 
Anglo-Norman legal terms by Miss 
Elsie Shank. This will supplement the 
Medieval Latin Word List published in 
1934 under the direction of a commit- 
tee appointed by the British Academy, 
copies of which were distributed to Sel- 
den Society Members. 
The dictionary or glossary deals with 


Sx ciety 


all terms of law and government in 
printed legal texts, statutes, costumals, 
deeds, record, and other documents 
written in the Anglo-Norman dialect 
up to 1400. (After this date the dia- 
lect, though still in active use, degen- 
erated more and more, and is usually 
termed Law-French.) Although legal 
documents in Anglo-Norman date from 
the early part of the twelfth century 
(Leis Wellelme, 1110-20), most of the 
material lies between 1275 and 1400, 
covering the reigns of the first three 
Edwards and Richard II, a period of 
great interest legally because of the im- 
portance of legislation and the full re- 
ports of the speeches of counsel in the 
yearbooks. The book is chiefly in- 
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tended for students of legal history and 
persons working with documents of the 
period; but as a very considerable pro- 
portion of the legal terms of the pe- 
riod survived and are in use today in 
England and America, the book will be 
valuable also to students of English 
linguistics by supplementing and ex- 
tending the information found in the 
O. E. D. on the terms. The method is 
that of modern historical scholarship. 
The treatment of each term includes 
etymology, definition of the use or uses, 
and illustrative arranged 
chronologically (each with translation) 


quotations 


from documents of the period. 

The forthcoming regular volume of 
the Selden Society publications for 
1936, Select Cases in the King’s Bench 
of Edward I, edited by Professor G. O. 
Sayles, contains much material of inter- 
est to historians and to the legal pro- 
fession generally. Sayles 
traces the evolution of the king’s bench 
before 1272 with special attention to 
the two main problems in its thirteenth- 
century history: at what time did the 
court stand clearly apart from the coun- 
cil, and at what time did it relinquish 
its hold upon common pleas and devote 
its attention to felonies, trespasses, and 
actions affecting the king. The volume 
throws new light upon the court and its 
personnel during Edward’s reign, and 
its newly collected material upon the 
lives of Edward’s judges forms a valu- 
able supplement to the uncritical biog- 
raphies in Foss. The introduction in- 
cludes a careful investigation into the 
origin and history of the offices of at- 
torney and serjeant-at-law and an ac- 
count of the emergence of the legal 
professional class. 


Professor 





Notice of Proposed Amendments to the Constitution and 
By-Laws of the American Bar Association 


HE following notice was mailed to 

each member of the American Bar 
Association, more than thirty days be- 
fore the opening of the annual meeting 
on August 24th: 


“To THE MEMBERS OF THE AMERICAN 
Bar ASSOCIATION: 


“Notice is hereby given to you, in 
accordance with the action taken by 
the Coordination Committees and the 
Executive Committee in Washington, 
D. C., on May 7, 1936, that the fol- 
lowing amendments to the Constitution 
and By-Laws of the American Bar As- 
sociation have been duly filed and pro- 
posed, and that such amendments will 
be submitted for consideration and ac- 
tion at the next annual meeting of the 
Association to be held in Symphony 
Hall, in Boston, Massachusetts, on Au- 
gust 24, 1936, at 10 o’clock in the fore- 





noon, (Eastern Daylight Saving Time), 
and will be the special order of busi- 
ness for that day. 

“The submission of such proposed 
amendments to the annual meeting has 
been approved and authorized, and is 
made, by the Executive Committee of 
the Association and by the Coordina- 
tion Committees, individually and as 
such Committees. 

“At such annual meeting of the As- 
sociation, it is proposed to alter and 
amend the Constitution and the By- 
Laws of the Association, so that the 
same will read and provide as herewith 
shown, such amended form to be in sub- 
stitution for the provisions now in ef- 
fect. A three-fourths vote of the mem- 
bers present will be required for the 
adoption of the proposed amendments 
to the Constitution of the Association 
and a two-thirds vote for the adoption 









of the proposed amendments to the 
By-Laws of the Association. 
July 4, 1936. 
WitiraM P. MAcCrackEn, Jr., 
Secretary. 

With the above notice was sent 
copy of the full text of the amendments 
as proposed, embodying the plan for ar 
improved and representative organiza 
tion of the American Bar. As thes 
proposals have been published in th: 
Journal in nearly their final form, the, 
are not reprinted here. 

The proposal and submission of the 
amendments to be voted on at the an 
nual meeting were made by the Exec 
utive Committee, and by the Coordina 
tion Committees. Copies of the text of 
the proposed amendments may be ob 
tained from the Secretary of the As 
sociation. 


To Popularize Studies in 
Roman Law 


ITH the purpose of encouraging 

studies in Roman Law the Ricco- 
bono Seminar in that subject was 
founded in 1929 at the Catholic Uni- 
versity of America in Washington, 
D. C., in honor of Dr. Salvatore Ricco- 
bono of the Royal University of Pal- 
ermo. Dr. Riccobono had then just 
completed a course of lectures on 
Roman law as a visiting professor at 
Catholic University. The Seminar 
meets approximately every month dur- 
ing the regular school year. Subjects 
that have been discussed during the 
past year include: “Derivation of Jur- 
isdiction in Marriage Cases before and 
after the American Revolution,” and 
“Invention of the Science of Law at 
Rome.” 

The final meeting for the academic 
year 1935-1936 took place on May 7th. 
Professor Frederick J. de Sloovére, of 
the New York University Law School, 
delivered an address on Saturday Inter- 
pretation in the Roman and Anglo- 
American Legal Systems,—A Compari- 
son. Mimeographed abstracts of his 
paper, and of the discussion which fol- 
lowed, may be obtained gratis by writing 
to the Scriba, Catholic University of 
America, School of Law, Washington, 
AC. 

The next meeting will be held in 
October. Dr. Wenger, of the Uni- 
versity of Vienna, who will receive the 
honorary doctorate in law from Har- 
vard this year, will be the guest 
speaker. 

The Concilium (Council) of the 
Seminar for the academic year 1936- 
1937 will consist of the following: Dr. 


Frederick J. de Sloovére, Magister 
(President); Rev. Dr. Francis G. 
Lardone; Dr. Roscoe J. C. Dorsey; 


Major C. I. Kephart; and Dr. Breudau 
F. Brown, Scriba (Secretary). 
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Alabama State Bar Association Empowers State Bar Com- 
mission to Follow Missouri Policy with Regard to Law 


Lists 


President Ransom Speaks on Present Duty 


7) f the Bar 


Hon. Doucias ARANT 


President, Alabama State Bar Association 





HE Fifty-ninth meeting of the Ala- 

bama State Bar Association was 
held in Birmingham, July 10th and 11th. 
It was the largest meeting the Associa- 
tion ever held, about five hundred law- 
yers being registered as present. 

Mr. H. F. Crenshaw, of Montgom- 
ery, the President, presided, and deliv- 
ered a carefully prepared address on 
the legal problems before the nation 
generally. Dean Farrah of the Law 
School of the University of Alabama 
delivered an address on “The Constitu- 
tion of the United States and the 
Courts,” demonstrating the necessity of 
the orthodox view that the framers of 
the Constitution intended the Courts 
to be the arbiters of the constitutional- 
ity of legislative acts. 

Next, Judge Joseph C. Hutcheson, 
Ir., of the United States Circuit Court 
of Appeals for the Fifth Circuit, deliv- 
ered a learned discourse upon “The 
Common Law of the Constitution,” 
showing that the process of interpre- 
tation applied to the Constitution had 
always been the same as the processes 
of the Common Law. As usual, his seri- 
ousness was not devoid of pointed hu- 
mor. 





Mr. Boyle G. Clark, of Columbia, 
Missouri, General Chairman of the Bar 
Committees of the State Bar of Mis- 
souri, was also present as a guest 
speaker and addressed the meeting on 
the Unauthorized Practice of the Law, 
and especially upon the work of the 
Missouri Bar upon the problems inci- 
dent to law lists. As a result the meet- 
ing adopted a resolution empowering 
the State Bar Commission, the govern- 
ing body of the bar in Alabama, to pur- 
sue a similar policy in Alabama. 

Mr. W. H. Drane Lester, of the Fed- 
eral Bureau of Investigation in Wash- 
ington, was also a guest speaker, and 
made an interesting exposé of the pur- 
poses and system of work of the Bu- 
reau. His statistics were enlightening 
upon the pressing need of raising the 
ideals of American youth as a deterrent 


upon the increase of youthful criminals. 

At the Banquet in the evening of the 
first day, President William L. Ransom 
of the American Bar Association spoke 
on the present duty of the American 
Bar to organize themselves to direct the 
solution of the more important prob- 
lems of judicial administration in Amer- 
ica. He laid before the Alabama bar 
the pending plan to reorganize the 
American Bar Association to that end. 
His style was happy, and the inspira- 
tion he inculcated in his hearers was 
evident. 

The only other speaker at the dinner 
was Justice Virgil Bouldin of the Su- 
preme Court of Alabama, who spoke on 
“The Lawyer, a Balance Wheel.” 

On Saturday, the Association elected 
as its President for the coming year 
Mr. Douglas Arant of Birmingham; 
and thereafter at a meeting of the Bar 
Commission, Mr. A. K. Merrill, of 
Dothan, was elected First Vice Presi- 
dent; Mr. J. F. Aldridge, of Eutaw, 
Second Vice President; and Mr. W. 
Benton Harrison, of Birmingham, was 
re-elected Secretary. 





Georgia Bar Association Discusses Proposed Bill to Or- 
ganize Bar of State Into a Self-Governing Body—Bill 
to Be Introduced at Next Session of Legislature— 


Accredited Law Schools Make Interesting 
Proposal 


HE Georgia Bar Association con 

vened in its Fifty-third Annual Ses- 
sion at the General Oglethorpe Hotel on 
Wilmington Island, Savannah, Georgia, 
on May 28, 29 and 30, 1936. 

On the first day of the session Hon. 
A. B. Lovett of Savannah, President 
of the Association, delivered a scholarly 
address on the subject of “Looking In- 
ward.” 

On the evening of the first day of the 
session Hon. Samuel C. Atkinson, Jus- 
tice of the Supreme Court of Georgia, 
addressed the association on “Georgia’s 
Judicial System,” and Hon. Nash R. 
Broyles, Chief Judge of the Court of 
Appeals of Georgia, spoke on the sub- 
ject of “A Great Advocate’s First Re- 
tainer.” 

Dr. Harmon W. Caldwell of Athens, 
President of the University of Georgia, 
delivered an address on “Some Ideals of 
Law—Past and Present.” 

The Annual Address of the Associa- 
tion was delivered by Hon. Stanley 





Reed, Solicitor General of the United 


States. He selected for his subject 
“The Constitution—A Vital Institu- 
tion.” 


Woolvin L. Patten of Macon, a mem- 
ber of the junior branch of the Georgia 
Bar Association and a student at Mer- 
cer University, spoke on “The Social 
Outlook of the Young Lawyer.” 

The keynote of this meeting of the 
Association was the proposed bill to or- 
ganize the bar of Georgia into a self- 
governing body. The bill, which will be 
introduced in the next Legislature of 
Georgia, was discussed by the member- 
ship in open forum. John J. Jones of 
Waynesboro and Clement E. Sutton of 
Washington, former members of the 
Georgia Legislature, gave practical talks 
on the difficulties of the passage of the 
bill through the Legislature. Carl B. 
Rix of Milwaukee, Wisconsin, Chair- 
man of the Committee of the Conference 
of Bar Association Delegates of the 
American Bar Association on the In- 
























































Hon, ALEXANDER W. Situ, Jr. 


President, Georgia Bar Association 


tegration of the Bar, made a most help- 
ful address on the need for the organ- 
ization of the bar. At the conclusion 
of the discussion of the proposed bill, a 
resolution was passed indorsing the bill 
and urging its passage through the Leg- 
islature. 

On the last morning of the session 
Mr. William T. Thurman, Technical 
Advisor the Survey of Criminal 
Court Procedure in Georgia, addressed 
the Association on “Criminal Court 
Procedure in Georgia.” 

Hon. Blanton Fortson, Judge of the 
Superior Courts of the Western Circuit, 
spoke on the aspects of “Bar Organiza- 
tion as Viewed by the Judiciary.” 

The Committee on Legal Education 
and Admission to the Bar presented a 
proposal which had been made to the 
Judges of the Superior Courts of Geor- 
gia to raise the qualifications and re- 
quirements for admission to the bar. 
This was presented to a convention of 
Judges of the Superior Courts which 
met at Savannah concurrently with the 
Georgia Bar Association meeting, and 
will be considered by a committee of 
the Judges and a committee from the 
Georgia Bar Association. 

The accredited law Mercer 
University, University of Georgia, and 
Emory University, tendered to the As- 
sociation their services in briefing novel 
questions of law. This was accepted, to 
be put into effect by appropriate pro- 
cedure. 

The following officers were elected 
for the year 1936-37: 

Mr. Alexander W. Smith, Jr., of At- 
lanta, President; Vice-Presidents of 
Congressional Districts: First District, 


on 


schools, 
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Henry B. Brennan, Savannah; Second, 
H. G. Bell, Bainbridge; Third, H. A. 
Wilkinson, Jr., Dawson; Fourth, Shir- 
ley C. Boykin, Carrollton; Fifth, W. 
Cloquitt Carter, Atlanta; Sixth, Wal- 


ter J]. Grace, Macon; Seventh, Paul F. 
Akin, Cartersville; Eighth, O. W. 
Franklin, Valdosta; Ninth, E. M. Mc- 


Canless, Canton; Tenth, J. M. Hull, Jr., 
Augusta. 
Executive Committee: A. C. Wheel- 


er, Chairman, Gainesville; W. G. Love, 








Columbus; Blair Foster, Atlanta; O. W. 
Franklin, Valdosta; A. B. Lovett, Sa- 
vannah; Logan Bleckley, Atlanta. Sec- 
retary, John B. Harris, Macon; Treas- 
urer, L. Z. Rosser, Atlanta. Mr. Logan 
Bleckley of Atlanta, having retired after 
fourteen years’ service as Treasurer of 
the Georgia Bar Association, was elec- 
ted an life member of the 
Executive Committee. 

JOHN 


honorary 


B. Harris, 
Secretary. 


Indiana State Bar Association Adopts New Method of 
Nominating Officers—Hears First Public Report of 
Operation of Judicial Council Giving Results 
of Recent Questionnaire 


LBERT HARVEY COLE of 

Peru was elected President of the 
Indiana State Bar Association at the 
annual meeting held at Lake Wawasee 
on July 10th and llth. Louden L. 
Bomberger of Hammond was elected 
Vice President. Mr. Cole, who has 
served as Vice President during the past 
year, succeeded Fred C. Gause of In- 
dianapolis. 

New members of the Board of Man- 
agers selected at the meeting are: Aaron 
H. Huguenard, South Bend; John M. 
McFaddin, Rockville; Donald A. Rog- 
ers, Bloomington; John M. Paris, New 
Albany; and T. Harlan Montgomery, 
Seymour. 

A new method of nominating officers 
was adopted at the meeting under the 
report of a special committee headed by 
William H. Hill of Vincennes. The 
new method provides that nominations 
for the office of President, Vice-Presi- 
dent and Board of Managers may be 
made by a nominating committee and 
also by petition of the members of 
the Association. The election will con- 
tinue to be held at the annual meeting. 

Approximately 300 persons attended 
the annual banquet which was held on 
the evening of July 10th with Zechariah 
Chafee, Jr. of the Harvard Law School 
and George F. Mulligan, Assistant Cor- 
poration Counsel of the City of Chi- 
cago, as the principal speakers. An- 
other guest speaker at the convention 
was Roscoe T. Steffen of the Yale Uni- 
versity Law School. 

The meeting this year was the fortieth 
annual meeting of the Association and 
the following charter members were 
present: Theodore J. Louden of Bloom- 
ington, T. B. Cunningham of Kentland, 
Charles F. Remy of Indianapolis, Sam- 
uel Parker of South Bend, and Franklin 
McCray of Indianapolis. There are 17 
survivors of the original 110 charter 
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Association 


HARVEY 


State 


Hon. ALBERT 


President, Indiana Bar 





members. Benjamin Harrison, who be- 
came President of the United States, 
was the first President of the Associa- 
tion. 

The first public report of the opera- 
tion of the newly created Indiana Ju- 
dicial Council was given at the meeting 
by Bernard C. Gavit, Dean of the In- 
diana University School of Law and 
Secretary of the Council. The report 
revealed the results of a questionnaire 
submitted to all lawyers in the state on 
such subjects as the non-partisan elec- 
tion of judges, the abolition of the Ap- 
pellate Court and new rules of practice 
and procedure 

Tuomas C. BATCHELOR, 


Secretary. 
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lowa State Bar Association Instructs Committee to Press ommittee of the American Bar Asso- 


Bill for Integration of the Bar—Calls for All Possible 
Effort to Secure Higher Standards for Admission 
to Bar 


r i} cond Annual Meeting 
f the | State Bar Association 


e] at ) enport, lowa, on June 


meeting was well at- 


een 500 and 600 law- 


S| eake rs wert Hon 

President of the 

ricat sociation, and Profes- 
Max R tein of the University 
formerly of the Uni 
Germany. Both ad 
sses wel well received by the 
mbers of 1 »wa Bar, and were able 
scholarly presentations. Other out- 
ing features of the meeting were: 
law scl luncheons of the alumni 
friends of the Iowa, Drake, Harv- 
Michigar and 
tion meetings; and the 
nquet prog which was one of the 


Chicago Law 


uccessful in the Association’s his- 


Section of the Asso- 
ation made material contribution to 
meeting. Organized last year, it 
is made rapid progress, and this year 


e Junior Bar Section President was 
I member of the Ex- 


ade an ex-omck 
cutive Cor ttee of the Association. 
he Junior Bar conducted a special 
ection meeting, at which problems par- 
cularly interesting to younger mem- 
s of the Bar were considered in open 
rum discussiot1 
Other S« meetings of the Asso 
ation dealt with the subjects of Real 
tate Law ‘roblems of Civil Proce- 
re and Evidence, and the subject of 
iminal La ind Its Enforcement 
ble paper ere prepared, most of 
ich wil in the Iowa Bar Sec 
vf the 1 Law Review during 
course I year 
On the evening preceding the Annual 
ting, tl nnual dinner of the Dis 
Judge Association of Iowa was 
eld in connection with the Associa 
meetit the principal address be 
g given by Dean Wiley B. Rutledge 
he Iowa v School. Judge James 
raffne esident of the Associa 
presi 1 er the meeting 
Significant tion in respect to the 
ir and ciation was taken in 
llow ters 
1) The pecial committee on the 
tegra Bar was contin ued 
nd instructed to present again to the 
ext sessior f the Iowa legislature a 
ill for the integration of the Iowa 
in t for presented to the 46th 





Hon. Jonn Caris_e Pryor 
President, Iowa Bar Association 





General Assembly and reported favor- 
ably by the Judiciary Committee of the 
House. 

(2) The special committee on Unau- 
thorized Practice of the Law was con- 
tinued and the Secretary of the Asso- 
ciation directed to commence procedure 
to make this a standing committee of 
the Association. This Committee was 
directed to act in cooperation with the 


ciation upon the subject. 

(3) The report of the committee on 
Legal Education was adopted by the 
Association, recommending all possible 
effort to secure higher standards for ad- 
mission to the bar, by legislation or 
court action. A two-year college re- 
quirement had been previously approved 
by the Association. 

(4) The exceptional work of the Law 
Reform Committee, in the initiation of 
a program for the establishment of uni- 
form rules of practice in the various 
judicial districts of the state, upon mat- 
ters in which uniformity may be feasi- 
ble, was approved by the Association. 
The Committee’s recommendation was 
that the Supreme Court exercise its 
rule-making power in carrying out this 
program, in conjunction with members 
of the bar and the Judges of the various 
districts of the state. This Committee 
also proposed the establishment of an 
advisory commission, to be created by 
order of the Supreme Court, with a 
view of originating and putting into 
effect through rules of court reforms 
in practice and procedure, and the en- 
forcement of the ethical practice of law. 

The Association ‘selected as its new 
officers for the coming year: J. C. 
Pryor of Burlington, President; Burt 
J. Thompson of Forest City, Vice Presi- 
dent; and Mason Ladd of Iowa City, 
Secretary-Treasurer. Mr. Pryor has 
been an active member of both the 
American and the Iowa State Bar Asso- 
ciations, and has continuously held a 
position of high leadership in the Iowa 
Bar. As one who has been for many 
years one of the outstanding lawyers 
of the state, he is ably qualified to carry 
on the progressive program which the 
Iowa State Bar Association is under- 
taking. 

Mason Lapp, 
Secretary. 





North Carolina Bar Association Annual Meeting Well 
Attended—Unusually Large Accession to Membership 
—Significant Addresses Delivered—Junior Bar 
Carries Out Interesting Program 


HE thirty-eighth annual meeting 

of the North Carolina Bar Associa- 
tion was held July 9-11, 1936, at Grove 
Park Inn, Asheville, with a good rep- 
resentation of lawyers throughout the 
State. 

The meeting opened on the night of 
July 9 with an address of welcome by 
J. Y. Jordan, Jr., President of the Bun- 
combe County Bar Association. The 
response was made by Norman C. Shep- 
ard, of the Smithfield Bar. The Presi- 
dent’s address was delivered by Hon. 





J. M. Broughton, of the Raleigh Bar, 
whose subject was “The Language of 
the Law.” The report of the Secretary- 
Treasurer showed the Association to be 
in a healthy condition, a larger number 
of new members being admitted at this 
meeting than in several years past. 
The morning session of June 10 was 
devoted largely to reports of standing 
committees, which were followed by an 
address by Carroll W. Weathers, Esq., 
of the Raleigh Bar, on “The Work of 
the Commission on Revision of the 
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B. S. WomsBLe 
President, North Carolina Bar Association 


Hon. 





Laws of North Carolina Relating to 
Estates.” An interesting program was 
then carried out by the Junior Bar of 
North Carolina in charge of Wm. B. 
McGuire, Jr., of the Charlotte Bar. 
The principal address was made by 
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U. S. Circuit Judge John J. Parker on 
the evening of July 10, his general sub- 
ject being the Constitution. Judge 
Parker termed the American Constitu- 
tional system the greatest “heritage of 
the American people” warned 
against whose who would “emasculate” 
the nation’s organic law. 

The principal feature of the morning 
session of July 11 was an address by 
Walter Wheeler Cook, Professor of 
Law in Northwestern University Law 
School, whose subject was “A Wash- 
ington Interlude.” 

The officers elected for the ensuing 
year are: President, B. S. Womble, of 
Winston-Salem; Vice-Presidents—J. G. 
Merrimon, of Asheville; L. T. Hartsell, 
of Concord; W. H. Fisher, Clinton, 
Henry M. London was re-elected Sec- 
retary-Treasurer. T. A. Uzzell, Jr., 
of Asheville and L. J. Poisson, of Wil- 
mington, were elected to the executive 
committee for three years. Other mem- 
bers of the committee whose terms did 
not expire are Fred I. Sutton, of Kins- 
ton; Nat S. Crews, of Winston-Salem; 
F, E. Wislow, of Rocky Mount; Alls- 
ton Stubbs, of Durham. 


and 


Henry M. Lonpon, 


Secretary. 





Pennsylvania Bar Association Goes on Record Against 
Any Attempt to Integrate Bar in That State—Supports 
Proposed Plan for Reorganization of American 
Bar Association 


HE Forty-Second Annual Meeting 

of the Pennsylvania Bar Associa- 
tion was held at Bedford Springs Ho- 
tel, June 24th to 26th, inclusive. Ap- 
proximately six hundred persons at- 
tended, including lawyers and their 
families. 

The meeting was opened with an ad- 
dress by President Aaron S. Swartz, 
of Norristown, who spoke on the “Penn- 
sylvania Bar Association, Past, Present 
and Future.” This address delivered on 
the eve of the reorganization of the 


American Bar Association was most 
timely and received much favorable 
comment. 


The Junior Bar Conference assembled 
in an afternoon session and adopted a 
set of rules promulgated under provi- 
sions of the by-laws and approved by 
the Senior Advisory Committee. This 
action assured recognition of the 
Pennsylvania Junior Bar in the Junior 
Bar Section of the American Bar 
Association. During the evening, at 
an informal smoker, the Juniors heard a 
most interesting and helpful address by 
Chief Justice Kephart of the Supreme 





Court of Pennsylvania. The following 
officers were selected to head the con- 
ference for the ensuing year: Bernard 
G. Segal, Philadelphia, Chairman; John 
W. Murphy, Scranton, Vice Chairman ; 
F. Eugene Reader, Carlisle, Secretary. 

The Annual Address was delivered 
Wednesday evening by Hon. William 
Lynn Ransom, President of the Amer- 
ican Bar Association, on the subject: 
“Next Step for Bar Associations and 
the Bar.” Addressing himself to the 
responsibilities of legal profession of the 
United States, Judge Ransom warned 
the association that local self-govern- 
ment in the United States is in serious 
danger and said of community affairs 
that the independence of local govern- 
ment is being destroyed. He directed 
attention to the fact that the President 
of the United States has recently 
pointed out that the lawyers owe a high 
duty to take part in the improvement 
of municipal and local self-government. 
He said “the needs and wishes locally 
of the people cannot be accomplished 
through reliance on any remote and bu- 
reaucratic centralization of power, yet 





McNEEs 


Hon. Srertinc G. 


President, Pennsylvania Bar Association 





the breaking down and atrophy of local 
self-government means remote and cen- 
tralized control.” 

At the conclusion of the Annual Ad- 
dress a novel and most interesting ex- 
periment was inaugurated. This As- 
sociation has always negatived any idea 
of professional entertainment at its an- 
nual meetings. However, President 
Swartz felt that an “Amateur Hour” 
might be of interest, and it was ar- 
ranged under the able leadership of Ma- 
jor Joseph Knox Fornance, of the 
Montgomery County Bar. All of the 
entertainment was provided by members 
of the Association. The event proved 
most delightful and successful. 

This Association was highly honored 
during the past year by the selection of 
its Past President, George Wharton 
Pepper, to succeed the late George W. 
Wickersham as President of the Amer- 
ican Law Institute. President Pepper 
was in attendance at the annual meet- 
ing and kindly consented to deliver a 
brief address on the work of the Insti- 
tute. He reviewed briefly its history, 
purposes and methods and outlined the 
plans and hopes for the future. Justice 
William I. Schaffer, of the Pennsyl- 
vania Supreme Court, who succeeéled 
Senator Pepper as Chairman of this As- 
sociation’s Committee on the Work of 
the American Law Institute, presented 
the Committee’s report to the Associa- 
tion and in commenting on the report 
said that when, in the future, counsel 
submit to the Supreme Court a brief 
which does not discuss the re-statement 
where it is in point, such brief will be 
considered incomplete. 

This Forty-Second Annual Meeting 
might well be characterized as a “work- 
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The agenda was over- 
aded with reports of committees deal- 

with all phases of the law. In fact, 
of the Association has grown 
such an extent that some 
es may have to be inaugu- 

that it may have ade- 
to consider the many prob- 
nting the Pennsylvania law- 

yf preset Some of the more 
portant measures discussed and acted 


meeting 


-L- 
work 
volume to 
I: na) chang 
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pon follow 
[he Association heard a most inter- 
sting discussion of the proposed Statu- 


tory Construction Act by John H. Fer- 


Director of the Legislative Refer- 
After discussion, the pro- 
osed Act was approved. 

\ proposed amendment to the Penn- 
onstitution so as to permit 
unanimous verdicts in 
nd criminal cases was approved. 
Albert B. Maris, Chairman of 
Committee on Federal di- 
ttention of the Association 
the fact that the preliminary draft of 
1 by the Supreme Court 
ommittee has now been dis- 

expressed the hope that 
of the Association would 
yposed rules and give the 
mmittee the benefits of any 
mments or suggestions. 
mittee on Bar Integration 
endered a majority and minority re- 

The majority report recom- 

ended that the Association go on rec- 
rd attempt to integrate 
sar of Pennsylvania and further 
ecommended the discharge of the Com- 
The minority report favored 
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a voluntary association but urged the 
adoption of a rule by the Supreme Court 
to the effect that every member of the 
Bar to remain in good standing must 
pay an annual registration fee to this 


Association. The majority report was 
adopted. 
Chairman Franklin Spencer Ed- 


monds, of the Committee on Taxation, 
recommended that Pennsylvania install 
a State Tax Commission in which the 
principle of Civil Service should gov- 
ern all appointments. Chairman Ed- 
monds pointed out that many States 
have adopted this feature of govern- 
ment and it is working successfully. He 
cited the confusion which results in all 
tax administration by reason of changes 
in the political complexion of State 
administrations. This report was ap- 
proved by the Association. 

This Association during the past year 
has made a real effort to speed up the 
publication of the Pamphlet Laws after 
approval by the Governor. The Com- 
mittee appointed for this purpose ren- 
dered a detailed report of the efforts 
put forth in this respect and the Com- 
mittee was continued for the purpose 
of following up this matter subsequent 
to the next session of the Legislature. 

The Committee appointed to study the 
proposed reorganization of the American 
Bar Association rendered a favorable 
report in support of the proposed plan. 
As a result of the adoption of this re- 
port the delegates or representatives of 
this Association attending the meeting 
of the American Bar Association at 
Soston in August are practically com- 






mitted to vote in favor of the proposed 
reorganization. 

Particular mention was made at this 
year’s meeting of the attendance of Cas- 
per Dull, Esq., of Harrisburg, Pa., who 
is a charter member of the Association, 
and has attended the forty-two annual 
meetings of the Association. 

The Annual Banquet was the largest 
ever held by this Association. Presi- 
dent Swartz presided and presented as 
speakers Honorable Theodore Lane 
Bean, State Senator from Montgomery 
County; Robert T. McCracken, Esq., 
Chairman of the Committee on Profes- 
sional Ethics and Grievances of the 
American Bar Association, and Dean 
James Grafton Rogers, formerly of 
Colorado Law School and now on the 
faculty of Yale University. 

The following officers were elected 
for the year 1936-1937: President, Hon. 
Sterling G. McNees, Harrisburg; Sec- 
retary, John MclI. Smith, Harrisburg; 
Executive Secretary, Mrs. Barbara 
Lutz, Harrisburg; Treasurer, Fidelity- 
Philadelphia Trust Company, Philadel- 
phia. 

Vice Presidents: Zone 1, Robert T. 
McCracken, Philadelphia; Zone 2, Ed- 
gar S. Richardson, Reading; Zone 3, 
F, Lyman Windolph, Lancaster; Zone 
4, Mortimer C. Rhone, Williamsport; 
Zone 5, Cornelius Comegys, Scranton; 
Zone 6, J. I. Hook, Waynesburg; Zone 
7, Louis J. Wiesen, Sharon; Zone 8, 
Harry Doerr, Johnstown; Zone 9, C. 
Townley Larzelere, Norristown. 


Joun MclI. Smiru, 
Secretary. 


Texas Bar Association Adopts Report Calling for Statute 
Giving Supreme Court Full Power to Make Rules for 
Practice and Procedure in Civil Cases—Junior 
Bar Association Made Section 


HE Fifty-Fifth Annual Meeting of 

the Texas Bar Association, held at 
Dallas, July 6th, 7th and 8th, 1936, was 
well attended by the members of the 
Association, there being more than nine 
hundred registrants. 

The first business session of the meet- 
ing was held at ten o’clock on Monday, 
July 6th, at which Hon. D. A. Frank, 
President of the Bar Association of 
Dallas and also a Director of the Texas 
Bar Association, gave the address of 
welcome, which was responded to by 
Hon. James P. Alexander of Waco. 
Hon. Henry P. Burney of San Antonio, 
President, delivered a brilliant address, 
giving a resumé of the year’s work and 
his recommendations for the future pro- 
gram of the Association. Hon. Harry 


P. Lawther of Dallas presented the past 
presidents of the Association. 

On Monday, July 6th, a luncheon was 
given in honor of the members of the 
Judiciary. Hon. Ben. H. Powell of 
Austin, Chairman of the Board of Di- 
rectors, presided. Hon. John H. Sharp, 
Associate Justice of the Supreme Court, 
Austin, responded for the Supreme 
Court; Hon. A. B. Martin, Associate 
Justice Seventh Court of Civil Appeals, 
Amarillo, responded for the Courts of 
Civil Appeals; and Hon. M. C. Jeffrey, 
District Judge, Lockhart, responded for 
the District Judges. A great deal of in- 
terest was shown ‘in this luncheon pro- 
gram, which was very well attended. 

The afternoon sessions on the first 
day was marked by an address delivered 

































































































Hon. Water C. Woopwarp 
President, Texas State Bar Association 





by Hon. James V. Allred, Governor of 
Texas, and Commit- 
tee reports. 

The Bar Association of Dallas enter- 
tained the members of the Texas Bar 
Association on the evening of July 6th 
with a barbecue and dance at the Dal- 
las Country Club. 

The morning session of the second 
day was noteworthy because of two 
splendid addresses. Hon. W. E. Mas- 
terson, Dean of the School of Law of 
the University of Missouri, gave an ad- 
dress entitled “The Supreme Court of 
the United States, the Constitution and 
Its Amendmert.” Hon. John J. Parker, 
Judge of the United States Circuit 
Court of Appeals, Fourth Circuit, Char- 
lotte, North Carolina, delivered an ad- 
dress. 

The District and County Attorneys 
of Texas were honored at a luncheon 
held on July 7th. Hon. Max M. Rog- 
ers, President of the District 
County Attorneys’ Section of the Texas 
Bar Association, presided. Hon. R. L. 
Hurt, Criminal District Attorney of 
Dallas County, welcomed the guests and 
Hon. K. K. Woodley, District Attorney 
at Sabinal responded. Addresses were 
delivered by Hon. A. S. Johnson, Chair- 
man of the Texas Public Safety Com- 
mission, Hon. Lloyd Davidson, State’s 
Attorney, Court of Criminal Appeals of 
Texas, and Hon. William McCraw, At- 
torney General of Texas. The attend- 
ance at this luncheon was large and the 
program was enthusiastically received. 


many important 


and 


There were no sessions on the after- 
noon and evening of July 7th, so as to 
permit the members and their guests to 
attend the Central Exposition of the 
Texas Centennial. 

The morning sessions of the third day 
of the meeting. July 8th, was opened by 
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Hon. Hatton W. 
man, Dallas District, who delivered an 
address entitled “The Supreme Law.” 
This session was outstanding because of 
the many important committee reports. 
Among the reports given at this morn- 
ing session was that of the “Committee 
on Enforcement-Unauthorized 
of the Law.” In 
work of this committee, the Board of 
Directors American 
Bar Association’s “Unauthorized Prac- 
tice News” to all members of the As- 
sociation and to the District and County 
Attorneys of Texas for a period of 
four months, as an experiment. Hon. 
R. H. Kelley, Chairman of the Member- 
ship Committee, whose report was also 
given at this session, reported the ac- 
quisition of over six hundred new mem- 
bers by his committee since the last 
annual meeting. The present member- 
ship of the Texas Bar Association is 
2,347. 

During the afternoon session on the 
last day of the meeting, Wednesday, July 
8th, The Texas Junior Bar Association 
was made a Section of the Texas Bar 
Association. The merging of the 
Texas Junior Bar Association into the 
Texas Bar Association as a Sec- 
tion was in accordance with a plan 
recommended by the Board of Directors 
whereby the Junior Bar Section would 
keep its own identity and elect its own 
officers and committees. The plan also 
provides that a lawyer who desires to 
become a member of the Texas Bar 
Association and who has practiced law 
for less than seven years, upon election 
to membership, automatically becomes a 
member of the Junior Bar Association 


Sumners, Congress- 


Practice 
connection with the 


voted to send the 


Section. Upon his entering his eighth 
year of practice, he is automatically 


made a regular member of the Texas 


Bar Association. The member makes 
one dues payment which is divided be- 
tween the two Associations. The Ju- 
dicial Section and the District and 
County Attorneys’ Section made their 
reports at this session. Hon. Ben H. 
Powell, Chairman of the Board of 


Directors, delivered the report of the 
Board of Directors, which was unani- 
mously adopted in full by the Associa- 
tion. 

Hon. Walter Woodward of Coleman, 
distinguished lawyer and statesman of 
Texas, was elected President of the As- 
sociation. Hon. D. A. Simmons of 
Houston was Vice-President. 
Hon. George C. Gaines, |r. of Hous- 
ton, was re-elected Secretary. The fol- 
lowing Directors were re-elected: Hon. 


elected 


James L. Shepherd, Jr., Houston, First 
District; Hon. Austin F. Anderson, 
Fort Worth, Second District; Hon. Ben 
H. Powell, Austin, Third District; 
Hon. Paul H. Brown, Harlingen, 
Fourth District; Hon. D. A. Frank, 





Dallas, Fifth District; Hon. 1 
Smith, Tyler, Sixth District; Hon. Ben 


H. Stone, Amarillo, Seventh District 
Hon. Robert L. Holliday, El Pas 
Eighth District; Hon. E. B. Pickett 


Liberty, Ninth District; Hon. James | 
Alexander, Waco, Tenth District; Hor 
D. M. Oldham, Jr., Abilene, Eleventh 
District. 

The wives and guests of the members 
attending the meeting were entertain« 
by the Dallas Lawyers’ Wives Club wit! 
a luncheon 
the city. 

The annual banquet was held at seve: 
o'clock, P. M. on July 8th. 


and a sight-seeing tour of 


Hon. Frank 


M. Ryburn of the Dallas Bar was 
Toastmaster. The program consisted of 
the following addresses “Unauthor 


ized Practice of the Law,” Hon. James 
A. Harley of the San Antonio Bar 
“Uninvited Error,” Hon. Mark McGee 
of the Fort Worth Bar; and “A Kansa: 
on Water,” Hon. W. F. Lilleston of 
the Wichita, Kansas Bar. 

At the Board of Directors’ meeting 
held immediately after the adjournment 
of the last business session of the meet 
ing, Hon. D. A. Frank of Dallas was 
unanimously elected Chairman of the 
Board of Directors for the coming yea: 

The Chairmen of all standing and spe- 
cial committees present at this 
meeting of the Association and thei: 
reports reflected an unusual amount of 
time, thought and work during the past 
year. 

Of particular interest was the report 
of the Special Committee on the Rule 
Making Power of the Supreme Court 
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“IN ALL WAYS WE FIND THEM TO OUR LIKING” 


THE 


This quotation is from the following powerful endorsement of our new work — 


AMERICAN JURISPRUDENCE 


From our metropolitan areas to the one-lawyer towns AMERICAN JURIS- 
PRUDENCE is meeting a similar enthusiastic endorsement from the Bar. 





HADSELL, SWEET, INGALLS & LAMB 
Financial Center Building 
San FRANcIsScO 
April 16, 1936 


Mr. Frederick Moss 
San Francisco, California 


Dear Mr. Moss: 
Some days ago the Lawyer's Co-operative Publishing Company made 


delivery to us of the first two volumes of ''AMERICAN JURISPRU- 
DENCE.'' We take it that this was done at your suggestion. 


We have now had a chance to examine these books and in all 
ways we find them to our liking. Particularly the many references 
to different works on selected cases such as A.L.R. We have always 
felt that R.C.L., which ''AMERICAN JURISPRUDENCE'' succeeds, was 
the outstanding work in the treatment of general principles of law. 
The new ''AMERICAN JURISPRUDENCE'' greatly amplifies and extends 
R.C.L. The entire editorial work is so clear and well stated that 
it leaves little to be desired. 


When the books arrived we had occasion to check out a pending 
question on the subject of abatement and revival. There was op-— 
portunity to study that article in Volume I. The question with which 
we were concerned was of an involved character, but we were able to 
find it fully treated in ''AMERICAN JURISPRUDENCE''; also the cita-— 
tion of a California case to support the text. 


We trust that the publishers will complete this new work as 
soon as possible, because we anticipate it will be of great and 
lasting value. 


Yours.very truly, 
HADSELL, SWEET, INGALLS & LAMB 
EAI: MPM (Signed) Everett A. Ingalls 





Since the above letter was written, volume three of AMERICAN 
JURISPRUDENCE has been delivered and volumes four and five 
are rapidly nearing completion. Investigate while the unusual 
charter subscriber offer is still in effect. 





Published and sold exclusively by 


LAWYERS CO-OPERATIVE PUBLISHING CO. - Rochester, N. Y. 
BANCROFT-WHITNEY CO. - - ° . . 


San Francisco, Calif. 
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Minutiae of 


Detail 


Infantry Drill 


The 


Regulations warn 
against quibbling over the minutiae 
of form or detail. Lawyers at times 
feel justified in waiving objections 
when the facts seem to be in their 
favor. But there is one man con- 
nected with the courts who cannot 
waive details—the shorthand re- 
porter. Careless transcribing of 
small words—even the articles “a” 
and “the”’—may materially change 
the meaning. Experienced and 
competent reporters, most of whom 
are members of the NATIONAL 
SHORTHAND REPORTERS AS- 
SOCIATION, pride themselves on 
the accuracy of their notes and 
transcripts. They are at your serv- 
ice in each state. 


. C. Gaw, Secretary, 

Elkhart, Indiana. 

Have it reported “The Record 
Never Forgets.” 
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of Texas; and the Association adopted 
the Committee’s report calling for the 
adoption of a law, somewhat following 
the New Mexico statute, giving the 
State Supreme Court full power to make 
all rules for practice and procedure in 
civil cases. 

Hon. Will Shafroth, Director of the 
National Bar Program, was a welcome 
guest at this meeting and addressed the 
Association on the American Bar Asso- 
ciation coordination program 

The Bar unani- 
mously adopted a resolution endorsing 
Hon. Harry P. Dallas for 
selection as President of the American 
Bar Association. 


Texas Association 


Lawther of 


Miscellaneous 


Women’s Bar Association of Dis- 
trict of Columbia Favors Plan 
for Bar Coordination— 
Officers Elected 


T the nineteenth annual meeting of 

the Women’s Bar Association of 
the District of Columbia, held at the 
Mayflower Hotel in Washington, D. C., 
on May 19th, the following were re- 
elected as officers for the ensuing year: 
President, Miss Clephane ; 
Vice-president, Miss Elizabeth F. Reed; 
Mero; Corre- 


Beatrice A. 


Treasurer, Miss Sara T. 
sponding Secretary, Mrs. Elizabeth M. 
Cox; Recording Secretary, Miss Zelda 
Dove. 

Judge Fay L 
serve a three member 
of the Executive Miss 
Laura M. Berrien and Miss Mary M. 
Connelly will continue to serve on this 
Committee during the coming vear. 


Bentley was elected to 
year term as a 


Committee 





Upon the recommendation of Miss 
Helen Newman, chairman of the Com- 
mittee on the American Bar Associa- 
tion program, a resolution was adopted 
favoring the pending plan for Co-ordin- 
ation of the Bar, although this resolu- 
tion expressed regret that, with an ac- 
tive membership of 253, more than 
twenty-five per cent of whom are mem- 
bers of the American Bar Association, 
the Women’s Bar Association of the 
District of Columbia could not yet meet 
the requirements of Section 6, and would 
not be entitled to a delegate in the 
House of Delegates. Miss Helen New- 
man and Miss Beatrice A. Clephane 
were elected as delegates to the Confer- 
ence of Bar Association Delegates this 
year. 

Miss Mary Agnes Brown, chairman 
of the Junior Bar section, reported the 
acceptance of this section as an affiliate 
organization by the Junior Bar Confer- 
ence of the American Bar Association. 
Delegates elected to attend the annual 
meeting of this group are Miss Mary 
Agness Brown and Miss Zelda Dove. 
There are now sixty-two members of 
this group, and they have been work- 
ing with the local council of the Amer- 
ican Bar Association in its membership 
drive. 

The report of the Legislative Com- 
mittee, submitted by Mrs. Pearl Klein, 
chairman, outlined the work accom- 
plished on the pending Juvenile Court 
bill, and the proposed plan for the es- 
tablishment of a department of domes- 
tic relations by the District Court of 
the U. S. for the District of Columbia, 
both of which have been approved by 
the Association. 
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SCOTTSBORO! 


Not Guilty? Read the testi- 
Scottsboro Cases and decide 
whether the defendants were 
The book, SCOTTS. 
BORO—tThe Firebrand of Communism, 
contains the verbatim testimony taken at 
the trials of these cases besides an interest- 
ing and absorbing story of the racial dis 
orders which occurred in Alabama as an 
outgrowth of the activities in those cases, 
written from an impartial and unbiased 
standpoint. Written by a member of the 
American Bar Association and a newspaper 
editor. For sale at C. K. Wilson Stores 
or on order from The Brown Printing Com- 
pany, Montgomery, Alabama Price $2.50. 
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The Association also passed a mo- 
tion re-affirming its prior endorsement 
of a constitutional amendment empow- 
ering Congress to grant to residents of 
the District of Columbia representation 
in the House, Senate and Electoral Col- 
lege, with the same rights before the 
Federal Courts as are enjoyed by the 
residents of the states. 

A memorial service in honor of Dr. 
Ellen Spencer Mussey was then led by 
Mrs: Helena D. Reed, who presented 
a resolution setting out her service to 
the Association and expressing sorrow 
at her passing. It was unanimously 
adopted. Dr Honorary 
Life President of the Association. 

Beatrice A. CLEPHANE, 
President. 


Mussey was 
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